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1. Always file your supplemental materials immediately upon receipt. 
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6. Be certain that you permanently discard any pages indicated for removal in the filing instructions in order to avoid confusion later.


To execute the filing instructions, simply remove and throw away  the pages listed under Remove These Old Pages, and replace them in each case with the corres​pond​ing pages from this supplement listed under Add These New Pages.  Occasionally new pages will be added without removal of any old material (reflecting new regulations), and occasionally old pages will be removed with​out addition of any new material (reflecting rescinded regulations)—in these cases the word None will appear in the appropriate column.  
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Supplement Highlights references: Where substantive changes are made in the text of regulations, the paragraphs of Highlights sections are cited at the end of the relevant section of text. Thus, if you are reading §3.263, you will see a note at the end of that section which reads: “Supplement Highlights references—6(2).” This means that paragraph 2 of the Highlights section in Supplement No. 6 contains information about the changes made in §3.263. By keeping and filing the Highlights sections, you will have a reference source explaining all substantive changes in the text of the regulations.


Supplement frequency: This Book G (Rehabilitation and Education) was originally supplemented six times a year, in February, April, June, August, October, and December. Beginning 1 August 1995, supplements will be issued every month during which a final rule addition or modification is made to the parts of Title 38 covered by this book. Supplements will be numbered consecutively as issued.

Modifications in this supplement include the following:


1. On 7 January 2008, the VA published a final rule, effective that same date, to reflect a statutory amendment that removed the requirement that educational institutions offering accredited courses must notify VA and the student using VA education benefits of the amount of credit granted for the student’s prior education and training. Change:



( In §21.4253, revised paragraph (d)(3).


2. On 15 January 2008, the VA published a final rule, effective that same date, to amend regulations governing various aspects of the education programs administered by the Department of Veterans Affairs, including restoration of certain education benefits for individuals being ordered to active duty; restoration of Survivors’ and Dependents’ Educational Assistance to certain full-time National Guard members; an opportunity for certain Vietnam-era veterans to qualify for Montgomery GI Bill education benefits; an increase in the maximum amount an individual can receive under the Senior Reserve Officer Training Corps educational assistance program and still qualify for the Montgomery GI Bill–Active Duty program; establishment of an ending date of the eligibility period for spouses under the Survivors’ and Dependents’ Educational Assistance program; expansion of special restorative training benefits to certain disabled spouses or disabled surviving spouses; providing educational benefits for an independent study course that leads to a certificate reflecting educational attainment offered by an institution of higher learning; and changes to reflect current agency organization and nonsubstantive changes for the purpose of readability or clarity. Changes:



( In §21.3021, redesignated paragraph (m) as paragraph (v), added and reserved paragraphs (m) through (s), and added new paragraphs (t) and (u);



( In §21.3045, revised paragraph (d);



( In §21.3046, revised paragraph (c);



( In §21.3104, revised paragraphs (a) and (b);



( In §21.3130, revised paragraph (d);



( In §21.3300, revised paragraph (a); redesignated paragraphs (b)–(d) as paragraphs (c)–(e); added a new paragraph (b); and revised newly redesignated paragraph (c);



( In §21.3301, revised paragraph (a) introductory text; redesignated paragraphs (a)(2)–(5) as paragraphs (a)(5), (a)(2), (a)(3), and (a)(4), respectively; revised newly redesignated paragraphs (a)(2)–(5); and revised paragraphs (a)(6), (b), (c), (d), and (e);



( In §21.3302, revised the section heading, and paragraphs (a), (b), and (c);



( Revised §§21.3303–21.3307;



( In §21.3330, revised paragraph (b);



( Revised §21.3331;



( In §21.3332, revised paragraphs (b), (d), (e), and (f);



( In §21.3333, revised paragraph (b)(1);



( In §21.3344, revised paragraph (e)(1)(i);



( In §21.4267, revised paragraphs (a), (b), and (f), and added new paragraph (g);



( In §21.5072, revised paragraphs (d) and (i);



( In §21.7042, revised paragraph (f)(3);



( In §21.7044, revised paragraph (a)(6) and added new paragraph (a)(7); revised paragraph (b)(4); removed paragraph (b)(5); redesignated paragraphs (b)(6)–(12) as paragraphs (b)(5)–(11), respectively; and revised newly redesignated paragraphs (b)(7) and (b)(10);



( In §21.7050, revised paragraphs (a)(1) introductory text, (a)(1)(ii)(D), and (a)(1)(iii), and added new paragraph (a)(1)(iv); and



( In §21.7222, revised paragraph (e).

Subpart C—Survivors’ and Dependents’ Educational Assistance 

Under 38 U.S.C. Chapter 35


Authority:  Authority: 38 U.S.C. 501(a), 512, 3500-3566, and as noted in specific 

sections.

21.3001 
Delegation of authority
21.3001-1

21.3002 
Administration of Survivors’ and Dependents’ Educational



Assistance Program
21.3002-1

General

21.3020 
Educational assistance
21.3020-1

21.3021 
Definitions
21.3021-1

21.3022 
Nonduplication—programs administered by VA
21.3022-1

21.3023 
Nonduplication; pension, compensation, and 



dependency and indemnity compensation
21.3023-1

21.3024 
Nonduplication; Federal Employees’ Compensation Act
21.3024-1

21.3025 
Nonduplication; Federal programs
21.3025-1

Claims

21.3030 
Claims
21.3030-1
Eligibility and entitlement

21.3040 
Eligibility; child
21.3040-1

21.3041 
Periods of eligibility; child
21.3041-1
21.3042 
Service with Armed Forces
21.3042-1

21.3043 
Suspension of program; child
21.3043-1

21.3044 
Entitlement
21.3044-1

21 3045 
Entitlement charges
21.3045-1

21.3046 
Periods of eligibility; spouses and surviving spouses
21.3046-1

21.3047
Extended period of eligibility due to physical or mental disability
21.3047-1

Counseling

21.3100
Counseling
21.3100-1

21.3102
Required  counseling
21.3102-1

21.3103
Failure to cooperate
21.3103-1

21.3104
Special training
21.3104-1

21.3105
Travel expenses
21.3105-1

Payments

21.3130
Educational assistance
21.3130-1

21.3131
Rates—educational assistance allowance—38 U.S.C. chapter 35
21.3131-1

21.3132
Reductions in Survivors’ and Dependents’ Educational Assistance
21.3132-1

21.3133
Payment procedures
21.3133-1

21.3135
Reduction or discontinuance dates for awards of 



educational assistance allowance
21.3135-1

Special restorative training

21.3300 
Special restorative training
21.3300-1

21.3301 
Need
21.3301-1

21.3302 
Special restorative training agreements and reports
21.3302-1

21.3303 
Extent of training
21.3303-1

21.3304 
Assistance during training
21.3304-1

21.3305 
“Interrupted” status
21.3305-1

21.3306 
Reentrance after interruption
21.3306-1

21.3307
“Discontinued” status
21.3307-1

Payments; special restorative training

21.3330 
Payments
21.3330-1

21.3331 
Commencing date
21.3331-1

21.3332 
Discontinuance dates
21.3332-1

21.3333
Rates
21.3333-1

Special Assistance and Training

21.3344
Special assistance for the educationally disadvantaged
21.3344-1

§21.3001  Delegation of authority.

Except as otherwise provided, authority is delegated to the Under Secretary for Benefits and to supervisory or administrative personnel within the jurisdiction of the Education Service, Veterans Benefits Administration, designated by him or her to make findings and decisions under 38 U.S.C. chapter 35 and the applicable regulations, precedents and instructions, as to the program authorized by this subpart.  (Authority: 38 U.S.C. 512(a))

[61 FR 26108, May 24, 1996]


Supplement Highlights reference:  27(1)

Reserved

§21.3002  Administration of Survivors’ and Dependents’ Educational Assistance Program. 

Subpart D of this part applies to the Survivors’ and Dependents’ Educational Assistance Program, unless the provisions of a section in that subpart are explicitly limited to one or more of the other educational assistance programs VA administers.  (Authority: 38 U.S.C. 501, 3501–3566)

[61 FR 26108, May 24, 1996]


Supplement Highlights reference:  27(1)

Next Section is §21.3020

§21.3020  Educational assistance.


The program of educational assistance under 38 U.S.C. Chapter 35 captioned Survivors’ and Dependents’ Educational Assistance, may be referred to as Dependents’ Educational Assistance.  (Authority: Sec. 309, 90 Stat. 2383)


(a) General. A program of education or special restorative training may be authorized for an eligible person who meets the definition contained in §21.3021.


(b) 45 months limitation. Educational assistance may not exceed a period of 45 months, or the equivalent in part-time training, unless it is determined that a longer period is required for special restorative training under the circumstances outlined in §21.3300(c) or except as specified in §21.3044(c).  (Authority: 38 U.S.C. 3511(a), 3533, 3541(b))


(c) Courses in foreign countries. A course to be pursued at a school not located in a State or in the Philippines may not be approved except under the circumstances outlined in §21.4260.


[30 FR 15631, Dec. 18, 1965, as amended at 31 FR 6773, May 6, 1966; 34 FR 841, Jan. 18, 1969; 38 FR 14931, June 7, 1973; 43 FR 35289, Aug. 9, 1978]

§21.3021  Definitions.


(a) Eligible person means:



(1) A child of a:




(i) Veteran who died of a service-connected disability.




(ii) Veteran who died while having a disability evaluated as total and permanent in nature resulting from a service-connected disability.




(iii) Veteran, serviceman or servicewoman who has a total disability permanent in nature resulting from a service-connected disability.




(iv) Person who is on active duty as a member of the Armed Forces and who now is, and, for a period of more than 90 days, has been, listed by the Secretary concerned as missing in action, captured in line of duty by a hostile force, or forcibly detained or interned in line of duty by a foreign government or power.



(2) The surviving spouse of a:




(i) Veteran who died of a service-connected disability.




(ii) Veteran who died while having a disability evaluated as total and permanent in nature resulting from a service-connected disability, arising out of active military, naval or air service after the beginning of the Spanish-American War. (See §§3.6(a) and 3.807 of this chapter.)



(3) The spouse of a:




(i) Veteran, serviceman or servicewoman who has a total disability permanent in nature resulting from a service-connected disability.




(ii) Person who is on active duty as a member of the Armed Forces and who now is, and, for a period of more than 90 days, has been, listed by the Secretary concerned as missing in action, captured in line of duty by a hostile force, or forcibly detained or interned in line of duty by a foreign government or power.


(b) Child means a son or daughter of a veteran as defined in §3.807(d) of this chapter. The term includes a child of a Philippine Commonwealth Army veteran and a Philippine Scout (designated as a New Philippine Scout under 38 U.S.C. 3566(b)), as defined in §3.8(b), (c), or (d) of this chapter, but educational assistance allowance may not be authorized based on such service for any period before September 30, 1966.


(c) Wife and widow, spouse and surviving spouse. The terms wife and widow mean an individual as defined in §3.807(d) of this chapter and the terms spouse and surviving spouse shall have the same respective meaning when used in the regulations in Part 21, Title 38, Code of Federal Regulations. Educational assistance allowance may not be authorized for any such individuals for any period before December 1, 1968.  (Authority: 38 U.S.C. 3500, 3501, and 3511)


(d) Parent or guardian means a natural or adoptive parent, a fiduciary legally appointed by a court of competent jurisdiction or any person who is determined to be otherwise legally vested with the care of the eligible person (38 U.S.C. 3501(a)(4)) or it may be the eligible person if he or she has attained majority under laws applicable in his or her State of residence as shown on the application and is under no known legal disability. (38 U.S.C. 3501(b)) The eligible person may be designated as the person by whom required actions may be taken even though he or she has not attained majority, or having attained majority, is under a legal disability, when it is determined that to do otherwise would not be in his or her best interest, would result in undue delay or would not be administratively feasible. Where necessary to protect his or her interest and there is reason why the eligible person should not act for himself or herself, some other individual may be designated as the person by whom required actions should be taken.  (Authority: 38 U.S.C. 3501(c))


(e) Armed Forces, as to service by the eligible person, means the U.S. Army, Navy, Marine Corps, Air Force, and Coast Guard, including the Reserve components of each, the National Guard of the United States and the Air National Guard of the United States. (38 U.S.C. 1701 (a)(3) and (d) and 1712(a)) Effective December 31, 1970, the term includes the National Oceanic and Atmospheric Administration, the Environmental Science Services Administration and the Coast and Geodetic Survey, as to full-time duty of officers commissioned therein.  (Authority: 38 U.S.C. 101(21)(C))


(f) Duty with the Armed Forces, as to service by the eligible person, means active duty, active duty for training for a period of 6 or more consecutive months, or an initial period of active duty for training of not less than 3 months or more than 6 months in the Ready Reserve. (38 U.S.C. 3501(a)(3) and (d), 3512(a)) See §§21.3041 and 21.3042.


(g) State means each of the several States, territories, and possessions of the United States, the District of Columbia, and the Commonwealth of Puerto Rico, and the Canal Zone. (38 U.S.C. 101(20))(Although the Republic of the Philippines is not included in the definition of a State, eligible persons may pursue courses of training in that country.)

(h) Program of education. The term program of education means any curriculum or any combination of unit courses or subjects pursued at an educational institution which is generally accepted as necessary to fulfill the requirements for the attainment of a predetermined and identified educational, professional, or vocational objective.  (Authority: 38 U.S.C. 3501(a)(5)) 

(i) Educational objective. An educational objective is one that leads to the awarding of a diploma, degree, or certificate which reflects educational attainment.  (Authority: 38 U.S.C. 3501(a)(5))

(j) Professional or vocational objective. A professional or vocational objective is one that leads to an occupation. It may include educational objectives essential to prepare for the chosen occupation. When a program consists of a series of courses not leading to an educational objective, such courses must be directed toward attainment of a designated professional or vocational objective.  (Authority: 38 U.S.C. 3501(a)(5))

(k) School, educational institution, institution. The terms school, educational institution and institution mean:

(1) A vocational school or business school; 

(2) A junior college, teachers’ college, college, normal school, professional 


school, university, or scientific or technical institution;

(3) A public or private secondary school;

(4) A training establishment as defined in §21.4200(c); or

(5) An institution that provides specialized vocational training, generally recognized as on the secondary school level or above, for people with mental or physical disabilities.  (Authority: 38 U.S.C. 3501(a)(6), 3535)

(l) Disabling effects of chronic alcoholism. 

(1) The term disabling effects of chronic alcoholism means alcohol-induced physical or mental disorders or both, such as habitual intoxication, withdrawal, delirium, amnesia, dementia, and other like manifestations of chronic alcoholism which in the particular case:

(i) Have been medically diagnosed as manifestations of alcohol dependency or chronic alcohol abuse; and 

(ii) Are determined to have prevented commencement or completion of the affected individual’s chosen program of education.

(2) A diagnosis of alcoholism, chronic alcoholism, alcohol-dependency, chronic alcohol abuse, etc., in and of itself, does not satisfy the definition of this term.

(3) Injury sustained by an eligible spouse or surviving spouse as a proximate and immediate result of activity undertaken by the eligible spouse or surviving spouse while physically or mentally unqualified to do so due to alcoholic intoxication is not considered a disabling effect of chronic alcoholism.  (Authority: 38 U.S.C. 105, 3512(b))


(m)
[Reserved]


(n) 
[Reserved]


(o) 
[Reserved]


(p) 
[Reserved]


(q) 
[Reserved]


(r) 
[Reserved]


(s) 
[Reserved]

(t) Counseling psychologist means the same as provided in §21.35(k)(1).  (Authority: 38 U.S.C. 501, 3118(c), 3541, 3543)

(u) Vocational rehabilitation counselor means the same as provided in §21.35(k)(7).  (Authority: 38 U.S.C. 501, 3118(c), 3541, 3543)

(v) Additional definitions. The definitions of all terms that are defined in §§21.1029 and 21.4200 but that are not defined in this section apply to subpart C of this part.  (Authority: 38 U.S.C. 501, 3501)


Cross references:  Duty periods. See §3.6 of this chapter.  Persons included. See §3.7 of this chapter.  Philippine and insular forces. See §3.8 of this chapter.


[36 FR 2508, Feb. 5, 1971, as amended at 38 FR 12110, May 9, 1973; 43 FR 35290, Aug. 9, 1978; 61 FR 26108, May 24, 1996; 61 FR 29295, June 10, 1996; 62 FR 51784, Oct. 3, 1997; 64 FR 23771, May 4, 1999; 73 FR 2423, Jan. 15, 2008]


Supplement Highlights references:  27(1, 3), 34(2), 42(1), 77(2).

Reserved


(4) The following provisions apply to an eligible person for training received after August 14, 1989. When he or she is pursuing a course leading to a secondary school diploma or equivalency certificate or refresher, remedial or deficiency training.




(i) VA will make no charge against the entitlement of an eligible person for the first five months of full time pursuit (or its equivalent in part-time pursuit).




(ii) VA will make a charge against the entitlement of an eligible person for pursuit in excess of the pursuit described in paragraph (b)(4)(i) unless the provisions of paragraph (d) of this section would exempt the eligible person from receiving an entitlement charge.  (Authority: 38 U.S.C. 3511(a), 3533(a); Pub. L. 100-689, Pub. L. 102-127 (Oct. 10, 1991))


(c) Other courses for which entitlement will be charged. Except when the requirements of paragraph (d) of this section are met, VA will make a charge against the period of entitlement of:

(1) An eligible person for pursuit of a program of apprenticeship or other on-job training;

(2) A spouse or surviving spouse for pursuit of a correspondence course; or

(3) An eligible person for the pursuit of any course not described in paragraph (a) or (b) of this section.  (Authority: 38 U.S.C. 3534)


(d) Exemption from entitlement charge.



(1) VA will not make a charge against the entitlement of an eligible person for the pursuit of any course or courses when the requirements of paragraphs (d)(1)(i) and (ii) of this section are met, by VA finding that the eligible person:

(i) Had to discontinue pursuit of the course or courses as a result of being:

(A) Ordered, in connection with the Persian Gulf War by orders dated before September 11, 2001, to serve on active duty under 10 U.S.C. 688, 12301(a), 12301(d), 12301(g), 12302, or 12304, or under former 10 U.S.C. 672(a), 672(d), 672(g), 673, or 673(b) (redesignated effective December 1, 1994, as 10 U.S.C. 12301(a), 12301(d), 12301(g), 12302, and 12304, respectively);

(B) Ordered, by orders dated after September 10, 2001, to serve on active duty under 10 U.S.C. 688, 12301(a), 12301(d), 12301(g), 12302, or 12304; or

(C) Involuntarily ordered, by orders dated after September 10, 2001, to full-time National Guard duty under 32 U.S.C. 502(f).

(ii) Failed to receive credit or lost training time toward completion of the eligible person’s approved educational, professional or vocational objective as a result of having to discontinue for a reason described in paragraph (d)(1)(i) of this section, his or her course pursuit.



(2) The period for which VA will not make a charge against entitlement shall not exceed the portion of the period of enrollment in the course or courses for which the eligible person failed to received credit or with respect to which the eligible person lost training time.  (Authority: 38 U.S.C. 3511(a)(2); sec. 103(e), Pub. L. 107-103, 115 Stat. 980)


(e) Determining entitlement charge. The provisions of this paragraph apply to all courses except those courses for which VA is not making a charge against the eligible person’s entitlement, apprenticeship or other on-job training, correspondence courses, and courses offered solely through independent study.



(1) After making any adjustments required by paragraph (e)(3) of this section VA will make a charge against entitlement:




(i) On the basis of total elapsed time (one day for each day of pursuit) if the eligible person is pursuing the program of education on a full-time basis,




(ii) On the basis of a proportionate rate of elapsed time, if the eligible person is pursuing a program of education on a three-quarter, one-half or less than one-half time basis. For the purpose of this computation, training time which is less that one-half, but more than one-quarter time, will be treated as though it were one-quarter time training.



(2) VA will compute elapsed time from the commencing date of enrollment to date of discontinuance. If the eligible person changes his or her training time after the commencing date of enrollment, VA will:




(i) Divide the enrollment period into separate periods of time during which the eligible person’s training time remains constant; and




(ii) Compute the elapsed time separately for each time period.



(3) An eligible person may concurrently enroll in refresher, remedial or deficiency training for which paragraph (b)(3) or (b)(4)(i) of this section requires no charge against entitlement and in a course or courses for which paragraph (b)(2) or (b)(4)(ii) or (c) of this section requires a charge against entitlement. When this occurs, VA will charge entitlement for the concurrent enrollment based only on pursuit of the courses described in paragraph (b)(2) or (b)(4)(ii) or (c) of this section, measured in accordance with §§21.4270 through 21.4275 of this part, as appropriate.  (Authority: 38 U.S.C. 3533(a); Pub. L. 100-689)

(f) Entitlement charge for pursuit solely by independent study. For enrollments in terms, quarters, or semesters that begin after June 30, 1993, VA will make charges against the entitlement of an eligible person in the manner prescribed by paragraph (e) of this section, if he or she is pursuing a program of education solely by independent study. For all other enrollments where the eligible person is pursuing a program of education solely by independent study, the computation will be made as though the eligible person’s training were one-quarter time.  (Authority: 38 U.S.C. 3482(b), 3532(a))


(g) Entitlement charge for apprenticeship or other on-job training. The charge against entitlement for pursuit of apprenticeship or other on-job training program shall be 1 month for each month of training assistance allowance paid to the eligible person for the program. If there is a reduction in the eligible person’s monthly training assistance allowance due to his or her failure to complete 120 hours of training during the month, VA will combine the portions of those months for which a reduction was made. VA will make no charge against entitlement for the period of combined reductions.  (Authority: 38 U.S.C. 3534, 3687)

(h) Entitlement charge for correspondence courses. The charge against entitlement of a spouse or surviving spouse for pursuit of a course exclusively by correspondence will be 1 month for each of the following amounts paid as an educational assistance allowance:

(1) $680.00 paid after September 30, 2002, and before October 1, 2003;

(2) $695.00 paid after September 30, 2003, and before July 1, 2004; and

(3) $788.00 paid after June 30, 2004.


(i) Overpayment cases. VA will make a charge against entitlement for an overpayment only if the overpayment is discharged in bankruptcy, is waived and is not recovered, or is compromised.



(1) If the overpayment is discharged in bankruptcy or is waived and is not recovered, the charge against entitlement will be at the appropriate rate for the elapsed period covered by the overpayment (exclusive of interest, administrative costs of collection, court costs and marshal fees).



(2) If the overpayment is compromised and the compromise offer is less than the amount of interest, administrative costs of collection, court costs and marshal fees, the charge against entitlement will be at the appropriate rate for the elapsed period covered by the overpayment (exclusive of interest, administrative costs of collection, court costs and marshal fees).



(3) If the overpayment is compromised and the compromise offer is equal to or greater than the amount of interest, administrative costs of collection, court costs and marshal fees, the charge against entitlement will be determined by:




(i) Subtracting from the sum paid in the compromise offer the amount attributable to interest, administrative costs of collection, court costs and marshal fees,




(ii) Subtracting the remaining amount of the overpayment balance determined in paragraph (i)(3)(i) of this section from the amount of the original overpayment (exclusive of interest, administrative costs of collection, court costs and marshal fees),




(iii) Dividing the result obtained in paragraph (h)(3)(ii) of this section by the amount of the original debt (exclusive of interest, administrative costs of collection, court costs and marshal fees), and




(iv) Multiplying the percentage obtained in paragraph (h)(3)(iii) of this section by the amount of the entitlement otherwise chargeable for the period of the original overpayment.  (Authority: 38 U.S.C. 3471, 3532)


(j) Interruption to conserve entitlement. An eligible person may not interrupt a certified period of enrollment for the purpose of conserving entitlement. An educational institution may not certify a period of enrollment for a fractional part of the normal term, quarter or semester, if the eligible person is enrolled for the term, quarter or semester. VA will make a charge against entitlement for the entire period of certified enrollment, if the eligible person is otherwise eligible for benefits, except when benefits are interrupted under any of the following conditions:



(1) Enrollment is actually terminated;



(2) The eligible person cancels his or her enrollment, and does not negotiate an educational benefits check for any part of the certified period of enrollment;



(3) The eligible person interrupts his or her enrollment at the end of any term, quarter, or semester within the certified period of enrollment, and does not negotiate a check for educational benefits for the succeeding term, quarter, or semester;



(4) The eligible person requests interruption or cancellation for any break when a school was closed during a certified period of enrollment, and VA continued payments under an established policy based upon an Executive Order of the President or an emergency situation. Whether the eligible person negotiated a check for educational benefits for the certified period is immaterial.  (Authority: 38 U.S.C. 3511)


(k) Education loan after otherwise applicable delimiting date—spouse or surviving spouse. VA will make a charge against the entitlement of a spouse or surviving spouse who receives an education loan pursuant to §21.4501(c) at the rate of 1 day for each day of entitlement that would have been used had the spouse or surviving spouse been in receipt of educational assistance allowance for the period for which the loan was granted.  (Authority: 38 U.S.C. 3512) 


[49 FR 48692, Dec. 14, 1984, as amended at 55 FR 28024, July 9, 1990; 57 FR 29799, July 7, 1992; 58 FR 26240, May 3, 1993; 61 FR 26109, May 24, 1996; 62 FR 55760, Oct. 28, 1997; 63 FR 67778, Dec. 9, 1998; 66 FR 32227, June 14, 2001; 68 FR 34320, June 9, 2003; 69 FR 62207, Oct. 25, 2004; 73 FR 2423, Jan. 15, 2008]


Supplement Highlights references:  6(3), 27(1), 41(1), 55(2), 62(1), 66(2), 77(2).

§21.3046  Periods of eligibility; spouses and surviving spouses.


This section states how VA will compute the beginning date, the ending date and the length of a spouse’s or surviving spouse’s period of eligibility. The period of eligibility of a spouse computed under the provisions of paragraph (a) of this section will be recomputed under the provisions of paragraph (b) of this section if her or his status changes to that of surviving spouse.  (Authority: 38 U.S.C. 3512(b))


(a) Beginning date of eligibility period—spouses. 



(1) If the permanent total rating is effective before December 1, 1968, the beginning date of the 10-year period of eligibility is December 1, 1968.



(2) The beginning date of eligibility:




(i) Shall be determined as provided in paragraph (a)(2) of this section when:





(A) The permanent total rating is effective after November 30, 1968, or the notification to the veteran of the rating 
was after that date, and





(B) Eligibility does not arise under §21.3021(a)(3)(ii) of this part.




(ii) For spouses for whom VA made a final determination of eligibility before October 28, 1986, shall be:





(A) The effective date of the rating, or





(B) The date of notification, whichever is more advantageous to the spouse.




(iii) For spouses for whom VA made a final determination of eligibility after October 27 1986, shall be:





(A) The effective date of the rating, or





(B) The date of notification, or





(C) Any date between the dates specified in paragraphs (a)(2)(iii)(A) and (B) of this section as chosen by the eligible spouse.




(iv) May not be changed once a spouse has chosen it as provided in paragraph (a)(2)(iii) of this section.



(3) If eligibility arises under §21.3021(a)(3)(ii) of this part, the beginning date of the 10-year eligibility period is:




(i) December 24, 1970, or




(ii) The date the member of the Armed Forces on whose service eligibility is based was so listed by the Secretary concerned, whichever last occurs.  (Authority: 38 U.S.C. 3501(a); Pub. L. 99-576)


(b) Beginning date of eligibility period-surviving spouses. 



(1) If VA determines before December 1, 1968, that the veteran died of a service-connected disability, the beginning date of the 10-year period is December 1, 1968.  (Authority: 38 U.S.C. 3512)



(2) If the veteran’s death occurred before December 1, 1968, but VA does not determine that the veteran died of a service-connected disability until after November 30, 1968, the beginning date of the 10-year period is the date on which VA determines that the veteran died of a service-connected disability.



(3) If the veteran’s death occurred before December 1, 1968, while a total, service-connected disability evaluated as permanent in nature was in existence, the beginning date of the 10-year period is December 1, 1968.



(4) If the veteran’s death occurred after November 30, 1968, and VA makes a final decision concerning the surviving spouse’s eligibility for dependents’ educational assistance before October 28, 1986, the beginning date of the 10-year period is:




(i) The date of death of the veteran who dies while a total, service-connected disability evaluated as permanent in nature was in existence, or




(ii) The date on which VA determines that the veteran died of a service-connected disability.



(5) If the veteran’s death occurred after November 30, 1968, and VA makes a final decision concerning the surviving spouse’s eligibility for dependents educational assistance after October 27, 1986, VA will determine the beginning date of the 10-year period as follows:




(i) If the surviving spouse’s eligibility is based on the veteran’s death while a total, service-connected disability evaluated as permanent in nature was in existence, the beginning date of the 10-year period is the date of death.




(ii) If the surviving spouse’s eligibility is based on the veteran’s death from a service-connected disability, the surviving spouse will choose the beginning date of the 10-year period. That date will be no earlier than the date of death and no later than the date of the VA determination that the veteran’s death was due to a service-connected disability.  (Authority: 38 U.S.C. 3512(b); Pub. L. 99-576)



(6) Once a surviving spouse has chosen a beginning date of eligibility as provided in paragraph (b)(5) of this section, the surviving spouse may not revoke that choice.  (Authority: 38 U.S.C. 3512(b); Pub. L. 99-576)

(c) Ending date of eligibility period.

(1) Spouses.

(i) If on or after December 27, 2001, VA makes a determination of eligibility for a spouse, the period of eligibility cannot exceed 10 years. The eligibility period can be extended only as provided in paragraph (c)(3) of this section and §21.3047.

(ii) If before December 27, 2001, VA made a determination of eligibility for a spouse, the eligibility period has no ending date unless the spouse changes his or her program of education. If on or after December 27, 2001, the spouse changes his or her program of education, the eligibility period cannot exceed 10 years. The beginning date of the eligibility period is determined as provided in paragraph (a) of this section. The 10-year eligibility period can be extended only as provided in paragraph (c)(3) of this section and §21.3047.

(iii) Notwithstanding the provisions of paragraph (c)(1)(i) of this section, if eligibility arises before October 24, 1972, educational assistance will not be afforded later than October 23, 1982, based on a course or program of correspondence, apprentice, or other on-the-job training, approved under the provisions of §21.4256, §21.4261, or §21.4262, except that VA may award educational assistance beyond October 23, 1982, if the eligible spouse qualifies for the extended period of eligibility as provided in paragraph (c)(3) of this section and §21.3047.

(2) Surviving spouses.

(i) For surviving spouses, the period of eligibility cannot exceed 10 years and can be extended only as provided in paragraph (c)(3) of this section and §21.3047.

(ii) If eligibility arises before October 24, 1972, educational assistance will not be afforded later than October 23, 1982, based on a course or program of correspondence, apprentice, or other on-the-job training approved under the provisions of §21.4256, §21.4261, or §21.4262, except that VA may award educational assistance beyond October 23, 1982, if the eligible surviving spouse qualifies for an extended period of eligibility as provided in paragraph (c)(3) of this section and §21.3047.

(iii) The eligibility period for a surviving spouse is not reduced by any earlier period during which the surviving spouse was eligible for educational assistance under this chapter as a spouse.  (Authority: 38 U.S.C. 3512; sec. 108(c)(4), Pub. L. 107-103, 115 Stat. 985)

(3) Extensions due to certain orders dated after September 10, 2001. Notwithstanding any other provisions of this section, if a spouse or surviving spouse, during the eligibility period otherwise applicable to such individual under this section, serves on active duty pursuant to an order to active duty dated after September 10, 2001, issued under 10 U.S.C. 688, 12301(a), 12301(d), 12301(g), 12302, or 12304, or is involuntarily ordered by an order dated after September 10, 2001, to full-time National Guard duty under 32 U.S.C. 502(f), VA will grant the individual an extension of the ending date of his or her eligibility period. The extension will equal the length of the period of such active duty plus four months.  (Authority: 38 U.S.C. 3512; sec. 303(b), Pub. L. 108-183, 117 Stat. 2659)


(d) Extension to ending date. 



(1) The ending date of a spouse’s period of eligibility may be extended when the spouse is enrolled and eligibility ceases for one of the following reasons:




(i) The veteran is no longer rated permanently and totally disabled;




(ii) The spouse is divorced from the veteran without fault on the 



spouse’s part; or




(iii) The spouse no longer is listed in any of the categories of 



§21.3021(a)(3)(ii) of this part.



(2) If the spouse is enrolled in a school operating on a quarter or semester system, VA will extend the period of eligibility to the end of the quarter or semester, regardless of whether the spouse has reached the midpoint of the quarter, semester or term.



(3) If the spouse is enrolled in a school not operating on a quarter or semester system, VA will extend the period of eligibility to the earlier of the following:




(i) The end of the course, or




(ii) 12 weeks.



(4) If the spouse is enrolled in a course pursued exclusively by correspondence, VA will extend the period of eligibility to whichever of the following will result in the lesser expenditure:




(i) The end of the course, or

(ii) The total additional amount of instruction that:

(A) $1,904 will provide during the period October 1, 2002, through September 30, 2003;

(B) $1,946 will provide during the period October 1, 2003, through June 30, 2004; or

(C) $2,206 will provide after June 30, 2004.

(5) VA will not extend the period of eligibility when the spouse is pursuing training in a training establishment as defined in §21.4200(c) of this part.



(6) An extension may not:




(i) Exceed maximum entitlement, or

(ii) Extend beyond the delimiting date specified in paragraph (a) of this section or §21.3047, as appropriate.  (Authority: 38 U.S.C. 3511(b), 3512(b), 3532, 3686)


[54 FR 33886, Aug. 17, 1989; 57 FR 29799, July 7, 1992; 57 FR 60735, Dec. 22, 1992; 62 FR 51784, Oct. 3, 1997; 62 FR 59579, Nov. 4, 1997; 69 FR 62207, Oct. 25, 2004; 73 FR 2424, Jan. 15, 2008]


Supplement Highlights references:  34(2), 35(4), 66(2), 77(2).

Reserved

§21.3104  Special training.

(a) Initial counseling. A counseling psychologist or vocational rehabilitation counselor in the Vocational Rehabilitation and Employment Division will counsel an eligible person with a disability who is a child, spouse, or surviving spouse before referring the case to the Vocational Rehabilitation Panel (established under §21.60) for consideration as to the child’s, spouse’s or surviving spouse’s need for a course of specialized vocational training or special restorative training. After consulting with the panel, and considering the panel’s report, the counseling psychologist or vocational rehabilitation counselor will determine if the child, spouse, or surviving spouse needs a course of specialized vocational training or special restorative training, and where need is found to exist will prescribe a course which is suitable to accomplish the goals of 38 U.S.C. chapter 35.  (Authority: 38 U.S.C. 3536, 3540–3543, 3561(a))

(b) Counseling after special restorative training. When an eligible person completes or discontinues a course of special restorative training without having selected an objective and a program of education, a counseling psychologist or vocational rehabilitation counselor in the Vocational Rehabilitation and Employment Division will provide additional counseling to assist him or her in selecting a program of education suitable to accomplish the purposes of 38 U.S.C. chapter 35.  (Authority: 38 U.S.C. 3561)

 [61 FR 26109, May 24, 1996, as amended at 66 FR 44053, Aug. 22, 2001; 73 FR 2424, Jan. 15, 2008]

Supplement Highlights references:  27(1), 77(2).
§21.3105  Travel expenses. 

(a) General. VA shall determine and pay the necessary expense of travel to and from the place of counseling for an eligible person who is required to receive counseling as provided under 38 U.S.C. 111 (a), (d), (e), and (g).  (Authority: 38 U.S.C. 111 (a), (d), (e), and (g))

(b) Restriction. VA will not pay the necessary cost of travel to and from the place of counseling when counseling is not required, but is provided as a result of a voluntary request by the eligible person.  (Authority: 38 U.S.C. 111)

 [61 FR 26109, May 24, 1996)

Supplement Highlights reference:  27(1)

Next Section is §21.3130

Payments

§21.3130  Educational assistance.

(a) Approval of a program of education. VA will approve a program of education selected by an eligible person if:

(1) The program is described in §21.3021 (h) and (i) or (j); 

(2) The individual is not already qualified for the objective of the program of education;

(3) The proposed educational institution or training establishment is in compliance with all the requirements of 38 U.S.C. chapters 35 and 36; and

(4) It does not appear that the enrollment in or pursuit of such person’s program of education would violate any provision of 38 U.S.C. chapters 35 and 36.  (Authority: 38 U.S.C. 3521)

(b) Payments. VA will pay educational assistance at the rate specified in §21.3131 (subject to the reductions required by §21.3132) while the eligible person is pursuing an approved program of education or training.  (Authority: 38 U.S.C. 3521, 3532)

(c) No payment for excessive training. 

(1) VA will make no payment for: 

(i) Training in an apprenticeship or other on-job training program in excess of the number of hours approved by the State approving agency or VA; or

(ii) Lessons completed in a correspondence course in excess of the number approved by the State approving agency.

(2) A school’s standards of progress may permit a student to repeat a course or portion of a course in which he or she has done poorly. VA considers the repeated courses to be part of the program of education. VA will make no payment for courses or training if the courses or training are not part of the eligible person’s program of education.  (Authority: 38 U.S.C. 3501(a)(5), 3521)

(d) Courses precluded. VA may not pay educational assistance:

(1) For pursuit of a course if approval of the enrollment in the course is precluded by §21.4252;

(2) For training in a foreign country unless the training is in the Philippines or is approved pursuant to the provisions of §21.4260;

(3) For pursuit of a course offered by open-circuit television, unless the eligible person’s pursuit meets the requirements of §21.4233(c); or  

(4) For pursuit of a course offered by independent study, unless the course is accredited, meets the requirements of §21.4253, and leads to a standard college degree.  (Authority: 38 U.S.C. 3523)

(e) Commencing date. In determining the commencing date of an award of educational assistance, VA will apply the provisions of §21.4131.  (Authority: 38 U.S.C. 5113)

 [61 FR 26109, May 24, 1996, as amended at 73 FR 2424, Jan. 15, 2008]

Supplement Highlights references:  27(1), 77(2).

Special Restorative Training  

21.3300  Special restorative training.


(a) Purpose of special restorative training. The Department of Veterans Affairs may prescribe special restorative training where needed to overcome or lessen the effects of a physical or mental disability for the purpose of enabling an eligible person to pursue a program of education, special vocational program or other appropriate goal. Medical care and treatment or psychiatric treatment are not included. (Authority: 38 U.S.C. 3540 through 3543)

(b) Eligible persons. VA may prescribe special restorative training for an eligible person who is a child, spouse, or surviving spouse except for a spouse whose qualification as an eligible person is under §21.3021(a)(3)(ii). The special restorative training must begin after December 26, 2001, for a spouse or surviving spouse.  (Authority: 38 U.S.C. 3501, 3540, 3541, 3543; sec. 109, Pub. L. 107-103, 115 Stat. 986)


(c) Special restorative training courses. The counseling psychologist or vocational rehabilitation counselor, after consulting with the Vocational Rehabilitation Panel, may prescribe for special restorative training purposes courses such as:

(1) Speech and voice correction or retention,

(2) Language retraining,

(3) Speech (lip) reading,

(4) Auditory training,

(5) Braille reading and writing,

(6) Training in ambulation,

(7) One-hand typewriting,

(8) Nondominant handwriting,

(9) Personal, social and work adjustment training,

(10) Remedial reading, and

(11) Courses at special schools for mentally and physically disabled or

(12) Courses provided at facilities which are adapted or modified to meet special needs of disabled students.  (Authority: 38 U.S.C. 3540, 3541, 3543)

(d) Duration of special restorative training. VA may provide special restorative training in excess of 45 months where an additional period of time is needed to complete the training. Entitlement, including any authorized in excess of 45 months, may be expended through an accelerated program requiring a rate of payment for tuition and fees in excess of:

(1) $213.00 a month for the period beginning October 1, 2002, and ending September 30, 2003;

(2) $218.00 a month for the period beginning October 1, 2003, and ending June 30, 2004; and

(3) $247.00 a month for months after June 30, 2004.

(e) Special restorative training precluded in Department of Veterans Affairs facilities. Special restorative training will not be provided in Department of Veterans Affairs facilities.  (Authority: 38 U.S.C. 3543(b))


[48 FR 37973, Aug. 22, 1983, as amended at 49 FR 42725, Oct. 24, 1984; 50 FR 19934, May 13, 1985; 63 FR 67779, Dec. 9, 1998; 66 FR 32228, June 14, 2001; 68 FR 34322, June 9, 2003; 69 FR 62208, Oct. 25, 2004; 73 FR 2424, Jan. 15, 2008]


Supplement Highlights references:  41(1), 55(2), 62(1), 66(2), 77(2).

Reserved

§21.3301  Need.


(a) Determination of need. When special restorative training has been requested or is being considered for an eligible person with a disability who is a child, spouse, or surviving spouse, a counseling psychologist or vocational rehabilitation counselor will obtain all information necessary to determine the need for and feasibility of special restorative training. After the counseling psychologist or vocational rehabilitation counselor completes this task, he or she will refer the case to the Vocational Rehabilitation Panel. The panel will consider whether:



(1) There exists a handicap which will interfere with pursuit of a program of education;



(2) The period of special restorative training materially will improve the child’s, spouse’s, or surviving spouse’s ability to:




(i) Pursue a program of education,




(ii) Pursue a program of specialized vocational training,




(iii) Obtain continuing employment in a sheltered workshop, or




(iv) Adjust in his or her family or community;  



(3) The special restorative training may be pursued concurrently with a program of education;



(4) Training will affect adversely the child’s, spouse’s, or surviving spouse’s mental or physical condition;



(5) In the case of a child, whether it is in the best interests of the child to begin special restorative training after his or her 14th birthday; and



(6) The Department of Veterans Affairs:




(i) Has considered assistance available under provisions of State-Federal programs for education of individuals with disabilities, and




(ii) Has determined that it is in the eligible person’s interest to receive benefits under 38 U.S.C. chapter 35.  (Authority: 38 U.S.C. 3501, 3540, 3541(a), 3543)


(b) Report. The Vocational Rehabilitation Panel will prepare a written report of its findings and recommendations as to the need for assistance and the types of assistance which should be provided. The report will be sent to the counseling psychologist or vocational rehabilitation counselor.

(c) Development and implementation. Following consultation with the panel and receipt of the panel’s report, the counseling psychologist or vocational rehabilitation counselor will determine the need for and feasibility of special restorative training. If this determination is affirmative, the counseling psychologist or vocational rehabilitation counselor will prepare an individualized written plan comparable to a plan for an extended evaluation under 38 U.S.C. chapter 31. In the case of an eligible person who is a spouse or surviving spouse, or a child who has attained majority under laws applicable in his or her State of residence, the plan will be developed jointly with the spouse or surviving spouse, or the child, respectively. In the case of an eligible person who has a guardian or has not attained majority under laws applicable in his or her State of residence, the plan will be developed jointly with the eligible person and his or her parent or guardian (see §21.3021(d)).  (Authority: 38 U.S.C. 3501, 3541(a))

(d) Notification of disallowance. When an eligible person, or a parent or guardian on behalf of an eligible person, has requested special restorative training, and the counseling psychologist or vocational rehabilitation counselor finds that this training is not needed or will not materially improve the eligible person’s condition, VA will inform the eligible person, except that VA will inform his or her parent or guardian (see §21.3021(d)) if the eligible person has a guardian or has not attained majority under laws applicable in his or her State of residence, in writing of the finding and of his or her appeal rights.  (Authority: 38 U.S.C. 3501, 3540, 3543, 5104)


(e) Reentrance after interruption. The case of an eligible person shall be referred to the panel for consideration of whether the eligible person may be permitted reentrance into special restorative training following interruption. The panel will recommend approval to the counseling psychologist if there is a reasonable expectation that the purpose of special restorative training will be accomplished. See §21.3306.  (Authority: 38 U.S.C. 3501, 3540, 3543)


[48 FR 37973, Aug. 22, 1983, as amended at 49 FR 42725, Oct. 24, 1984; 73 FR 2424, Jan. 15, 2008]


Supplement Highlights reference:  77(2)

§21.3302  Special restorative training agreements and reports.


(a) Agreements to provide training. The Department of Veterans Affairs may make agreements with public or private educational institutions or others to provide suitable and necessary special restorative training for an eligible person.


(b) Tuition charge. When a customary tuition charge is not applicable, the agreement will include the fair and reasonable amounts charged for the training provided to the eligible person.

(c) Reports. Each educational institution or other provider of a course of special restorative training must report promptly the eligible person’s enrollment in, interruption of, or termination of the course of special restorative training.  (Authority: 38 U.S.C. 501(a), 3543, 3680, 3684)

(The Office of Management and Budget has approved the information collection provisions in this section under control numbers 2900-0014, 2900-0073, and 2900-0156.)


[48 FR 37973, Aug. 22, 1983, as amended at 73 FR 2425, Jan. 15, 2008]


Supplement Highlights reference:  77(2)

§21.3303   Extent of training.


(a) Length of special restorative training. Ordinarily, special restorative training may not exceed 12 months. When the counseling psychologist or vocational rehabilitation counselor, after consulting with the Vocational Rehabilitation Panel, determines that more than 12 months of training is necessary, he or she will refer the program to the Director, Vocational Rehabilitation and Employment Service for prior approval. Where the plan for a program of special restorative training itself (not in combination with the program of education) will require more than 45 months (or its equivalent in accelerated payments) the plan will be included in the recommendation to the Director, Vocational Rehabilitation and Employment Service for approval.  (Authority: 38 U.S.C. 3543(b))

(b) Ending dates of eligibility. 

(1) No child may receive special restorative training after reaching the end of his or her eligibility period as determined under §21.3041.

(2) No spouse or surviving spouse may receive special restorative training after reaching the end of his or her eligibility period as determined under §§21.3046 and 21.3047.  (Authority: 38 U.S.C. 3512)


(c) Full-time training. An eligible person will pursue special restorative training on a full-time basis.



(1) Full-time training requires training for:




(i) That amount of time per week which commonly is required for a full-time course at the educational institution when, based on medical findings, the Department of Veterans Affairs determines that the eligible person’s physical or mental condition permits training for that amount of time, or




(ii) The maximum time per week permitted by the eligible person’s disability, as determined by the Department of Veterans Affairs, based on medical findings, if the disability precludes the weekly training time stated in paragraph (c)(1)(i) of this section.



(2) If the hours per week that can reasonably be devoted to restorative training will not of themselves equal the time required by paragraph (c)(1) of this section, the course will be supplemented with subject matter which will contribute toward the objective of the program of education.  (Authority: 38 U.S.C. 3542, 3543)


[48 FR 37973, Aug. 22, 1983, as amended at 49 FR 42726, Oct. 24, 1984; 66 FR 44053, Aug. 22, 2001; 73 FR 2425, Jan. 15, 2008]


Supplement Highlights reference:  77(2)

§21.3304  Assistance during training.


(a) General. A counseling psychologist or vocational rehabilitation counselor will provide the professional and technical assistance needed by the eligible person in pursuing special restorative training. The assistance will be timely, sustained and personal.


(b) Adjustments in the training situation. The counseling psychologist or vocational rehabilitation counselor must be continually aware of the eligible person’s progress. At frequent intervals he or she will determine whether the eligible person is progressing satisfactorily. When the counseling psychologist or vocational rehabilitation counselor determines that adjustments are needed in the course or in the training situation he or she will act immediately to bring about the adjustments in accordance with the following:



(1) When the eligible person or his or her instructor indicates dissatisfaction with elements of the program, the counseling psychologist or vocational rehabilitation counselor, through personal discussion with the eligible person or his or her instructor or both, will, if possible, correct the difficulty through such means as making minor adjustments in the course or by persuading the eligible person to give more attention to performance.



(2) When major difficulties cannot be corrected, the counseling psychologist or vocational rehabilitation counselor will prepare a report of pertinent facts and recommendations for action in consultation with the Vocational Rehabilitation Panel.



(3) Action will be taken to terminate the eligible person’s course at the proper time so that his or her entitlement may be conserved when the counseling psychologist or vocational rehabilitation counselor determines that:




(i) The eligible person is progressing much faster than anticipated, and




(ii) The eligible person’s course may be terminated with satisfactory results before the time originally planned.  (Authority: 38 U.S.C. 3520, 3541, 3543, 3561)


[48 FR 37973, Aug. 22, 1983, as amended at 49 FR 42726, Oct. 24, 1984; 73 FR 2425, Jan. 15, 2008]


Supplement Highlights reference:  77(2)

§21.3305  “Interrupted” status.


(a) Special restorative training should be uninterrupted. An eligible person once entered into special restorative training should pursue his or her course to completion without interruption. Wherever possible, continuous training shall be provided for each eligible person, including training during the summer, except where, because of his or her physical condition or other good reason, it would not be to his or her best interest to pursue training. As long as the eligible person is progressing satisfactorily toward overcoming the effects of his or her disability(ies), the eligible person will be continued in his or her course of training without accounting for days of nonattendance within the authorized enrollment.  (Authority: 38 U.S.C. 3541)


(b) Interrupting special restorative training. Special restorative training will be interrupted as necessary under the following conditions:



(1) During summer vacations or periods when no instruction is given before and after summer sessions.



(2) During a prolonged period of illness or medical infeasibility.



(3) When the eligible person voluntarily abandons special restorative training.



(4) When the eligible person fails to make satisfactory progress in the special restorative training course.



(5) When the eligible person is no longer acceptable to the institution because of failure to maintain satisfactory conduct or progress in accordance with the rules of the institution.



(6) When the eligible person’s progress is materially retarded because of his or her negligence, lack of application or misconduct.  (Authority: 38 U.S.C. 3541, 3543(b))


[48 FR 37973, Aug. 22, 1983, as amended at 73 FR 2425, Jan. 15, 2008]


Supplement Highlights reference:  77(2)

§21.3306   Reentrance after interruption.


When a course of special restorative training has been interrupted and the eligible person presents himself or herself for reentrance, the Department of Veterans Affairs will act as follows:


(a) Reentrance without corrective action. A counseling psychologist or vocational rehabilitation counselor will approve reentrance when special restorative training was interrupted:



(1) For a scheduled vacation period, such as a summer break,



(2) For a short period of illness, or



(3) For other reasons which permit reentrance in the same course of special restorative training without corrective action.  (Authority: 38 U.S.C. 3543(b))


(b) Consultation with Vocational Rehabilitation Panel. 

(1) A counseling psychologist or vocational rehabilitation counselor will consult with the Vocational Rehabilitation Panel when special restorative training was interrupted:




(i) By reason of failure to maintain satisfactory conduct or progress, or




(ii) For any other reason, which requires corrective action, such as changes of place of training, change of course, personal adjustment, etc.



(2) If the counseling psychologist or vocational rehabilitation counselor determines that the conditions which caused the interruption can be overcome, he or she will approve the necessary adjustment.



(3) The counseling psychologist or vocational rehabilitation counselor will make a finding of infeasibility if:




(i) All efforts to effect proper adjustment in the case have failed; and




(ii) There is substantial evidence, resolving any reasonable doubt in favor of the eligible person (as discussed in §3.102 of this chapter), that additional efforts will be unsuccessful.  (Authority: 38 U.S.C. 3541, 3543(b))


[48 FR 37973, Aug. 22, 1983, as amended at 49 FR 42726, Oct. 24, 1984; 73 FR 2425, Jan. 15, 2008]


Supplement Highlights reference:  77(2)

§21.3307   “Discontinued” status.


(a) Placement in discontinued status. If reentrance from interrupted status into a program of special restorative training is not approved under the provisions of §21.3306, a counseling psychologist or vocational rehabilitation counselor will place the case in “discontinued” status.


(b) Notification. In any case of discontinuance the Department of Veterans Affairs will:

(1) Notify the eligible person of the action taken, except that if the eligible person has a guardian or has not attained majority under laws applicable in his or her State of residence, VA will notify his or her parent or guardian (see §21.3021(d)) of the action taken.

(2) Inform the eligible person of his or her potential right to a program of education, except that if the eligible person has a guardian or has not attained majority under laws applicable in his or her State of residence, VA will inform his or her parent or guardian (see §21.3021(d)) of the eligible person’s potential right to a program of education.  (Authority: 38 U.S.C. 3501, 3543(b))


(c) Effect of discontinuance. An eligible person who has been placed in discontinued status is precluded from any further pursuit of special restorative training until a Department of Veterans Affairs counseling psychologist or vocational rehabilitation counselor in the Vocational Rehabilitation and Employment Division determines that the cause of the discontinuance has been removed.  (Authority: 38 U.S.C. 3543(b))


[48 FR 37973, Aug. 22, 1983, as amended at 49 FR 42726, Oct. 24, 1984; 66 FR 44053, Aug. 22, 2001; 73 FR 2426, Jan. 15, 2008]


Supplement Highlights reference:  77(2)

Next Section is §21.3330

Payments; Special Restorative Training  

§21.3330  Payments.


(a) Payments will be made to the person designated to receive the payments under the provisions of §21.3133(b).


(b) VA will pay special training allowance only for the period of the eligible person’s approved enrollment as certified by the counseling psychologist or vocational rehabilitation counselor. In no event, however, will VA pay such allowance for any period during which:



(1) The eligible person is not pursuing the prescribed course of special restorative training that has been determined to be full-time training with respect to his or her capacities; or



(2) An educational assistance allowance is paid.  (Authority: 38 U.S.C. 3542)

(c) The provisions of §21.3133(e) apply to the payment of special restorative training allowance.  (Authority: 38 U.S.C. 3562)


[30 FR 15646, Dec. 18, 1965, as amended at 31 FR 6774, May 6, 1966; 50 FR 21606, May 28, 1985; 61 FR 26112, May 24, 1996; 73 FR 2426, Jan. 15, 2008]


Supplement Highlights references:  27(1), 77(2).

§21.3331  Commencing date.


The commencing date of an authorization of a special training allowance will be the date of entrance or reentrance into the prescribed course of special restorative training, or the date the counseling psychologist or vocational rehabilitation counselor approved the course for the eligible person whichever is later. See also §21.4131.  (Authority: 38 U.S.C. 3542)


[49 FR 42726, Oct. 24, 1984, as amended at 61 FR 26112, May 24, 1996; 73 FR 2426, Jan. 15, 2008]


Supplement Highlights references:  27(1), 77(2).
§21.3332  Discontinuance dates.


VA will discontinue special training allowance as provided in this section on the earliest date of the following:


(a) The ending date of the course.


(b) The ending date of the period of enrollment as certified by the counseling psychologist or vocational rehabilitation counselor.


(c) The ending date of the period of eligibility.


(d) The expiration of the eligible person’s entitlement.


(e) Date of interruption of course as determined by the counseling psychologist or vocational rehabilitation counselor under §21.3305.


(f) Date of discontinuance under the applicable provisions of §21.4135.  (Authority: 38 U.S.C. 3543(b))


[50 FR 21606, May 28, 1985, as amended at 61 FR 26112, May 24, 1996; 73 FR 2426, Jan. 15, 2008]


Supplement Highlights references:  27(1), 77(2).
§21.3333   Rates.

(a) Rates. Special training allowance is payable at the following monthly rates, except as provided in paragraph (c) of this section.

(1) For special restorative training that occurs after September 30, 2002, and before October 1, 2003.


Course
Monthly rate
Accelerated charges

Special 

$680.00

If costs for tuition and fees average in


restorative 




excess of $213.00 per month, rate may be
training




increased by such amount in excess of 







$213.00.  (38 U.S.C. 3542).

(2) For special restorative training that occurs after September 30, 2003, and before July 1, 2004:


Course
Monthly rate
Accelerated charges

Special 

$695.00

If costs for tuition and fees average in


restorative 




excess of $218.00 per month, rate may be
training




increased by such amount in excess of 







$218.00.  (38 U.S.C. 3542).

(3) For special restorative training that occurs after June 30, 2004:


Course
Monthly rate
Accelerated charges

Special 

$788.00

If costs for tuition and fees average in


restorative 




excess of $247.00 per month, rate may be


training




increased by training such amount in excess 

of  $247.00.  (Authority: 38 U.S.C. 3542).

(b) Accelerated charges. 

(1) VA may pay the additional monthly rate if the eligible person, or his or her parent or guardian (see §21.3021(d)) if the eligible person has a guardian or has not attained majority under laws applicable in his or her State of residence, concurs in having his or her period of entitlement reduced by 1 day for each:

(i) $22.67 that the special training allowance exceeds the basic monthly rate of $680.00 for the period October 1, 2002, through September 30, 2003;

(ii) $23.17 that the special training allowance exceeds the basic monthly rate of $695.00 for the period October 1, 2003, through June 30, 2004; and

(iii) $26.27 that the special training allowance exceeds the basic monthly rate of $788.00 for months after June 30, 2004.

(2) VA will:




(i) Charge fractions of more than one-half day as 1 day;




(ii) Disregard fractions of one-half or less; and




(iii) Record charges when the eligible child is entered into training.    (Authority: 38 U.S.C. 3542)

(c) Payments made to eligible persons in the Republic of the Philippines or to certain Filipinos. When the eligible person is pursuing training at an institution located in the Republic of the Philippines or when an eligible child’s entitlement is based on the service of a veteran in the Philippine Commonwealth Army, or as a Philippine Scout as defined in §3.8(b), (c), or (d) of this chapter, payments of special training allowance made after December 31, 1994, will be made at the rate of 50 cents for each dollar authorized.  (Authority: 38 U.S.C. 3532(d), 3542, 3565)


[35 FR 9814, June 16, 1970, as amended at 48 FR 37975, Aug. 22, 1983, 50 FR 19934 May 13, 1985; 57 FR 29799, July 7, 1992; 61 FR 29295, June 10, 1996; 63 FR 67779, Dec. 9, 1998; 66 FR 32228, June 14, 2001; 68 FR 34322, June 9, 2003; 68 FR 37206, June 23, 2003; 69 FR 62209, Oct. 25, 2004; 73 FR 2426, Jan. 15, 2008]


Supplement Highlights references:  27(3), 41(1), 55(2), 62(1), 66(2), 77(2).

Next Section is §21.3344

Special Assistance and Training

§21.3344  Special assistance for the educationally disadvantaged.

(a) Enrollment. VA may approve the enrollment of an eligible person in an appropriate course or courses at the secondary school level. This approval may be made only if the eligible person:

(1) Has not received a secondary school diploma (or an equivalency certificate);

(2) Needs additional secondary school education, remedial, refresher, or deficiency courses, to qualify for admission to an appropriate educational institution in a State in order to pursue a program of education; and

(3) Is to pursue the course or courses in a State.  (Authority: 38 U.S.C. 3491(a), 3533)

(b) Measurement. VA will measure remedial, deficiency, or refresher courses offered at the secondary school level as provided in §§21.4270(a)(2) and 21.4272(k).  (Authority: 38 U.S.C. 3533)

(c) Educational assistance. VA will authorize educational assistance at the monthly rates specified in §21.3131.  (Authority: 38 U.S.C. 3491(a), 3533)

(d) Entitlement charge. The provisions of §21.3045 will determine whether VA will make a charge against the period of the entitlement of the eligible person because of enrollment in a course under the provisions of this section. (Authority: 38 U.S.C. 3533)

(e) Certifications. 

(1) Certifications of the eligible person’s need for deficiency or remedial courses in basic English language skills and mathematics skills may be made by:

(i) A VA counseling psychologist or vocational rehabilitation counselor in the Vocational Rehabilitation and Counseling Division;

(ii) The educational institution administering the course; or

(iii) The educational institution where the student has applied for admission.

(2) Certification of need for other refresher, remedial or deficiency course requirements are to be made by the educational institution:

(i) Administering the course which the eligible person is planning 



to enter; or

(ii) Where the eligible person has applied for admission. 




(Authority: 38 U.S.C. 3533)

(f) Basic skills. Basic English language courses or mathematics courses will be authorized when it is found by accepted testing methods that the eligible person is lacking in basic reading, writing, speaking, or essential mathematics.  (Authority: 38 U.S.C. 3533)

[61 FR 26112, May 24, 1996, as amended at 73 FR 2426, Jan. 15, 2008]


Supplement Highlights references:  27(1), 77(2).

Next Section is §21.4001

§21.4253  Accredited courses.


(a) General. A course may be approved as an accredited course if it meets one of the following requirements:



(1) The course has been accredited and approved by a nationally recognized accrediting agency or association. “Candidate for accreditation” status is not a basis for approval of a course as accredited.



(2) Credit for such course is approved by the State department of education for credit toward a high school diploma.

(3) The course is conducted under the Act of February 23, 1917 (20 U.S.C. 11, et seq.).



(4) The course is accepted by the State department of education for credit for a teacher’s certificate or teacher’s degree.

(5) The course is approved by the State as meeting the requirement of regulations prescribed by the Secretary of Health and Human Services under sections 1819(f)(2)(A)(i) and 1919(f)(2)(A)(i) of the Social Security Act (42 U.S.C.1395i-3(f)(2)(A)(i) and 1396r(f)(2)(A)(i)).  (Authority: 38 U.S.C. 3675(a))


(b) Course objective. Any curriculum offered by an educational institution which is a member of one of the nationally recognized accrediting agencies or associations and which leads to a degree, diploma, or certificate will be accepted as an accredited course when approved as such by the State approving agency. Any curriculum accredited by one of the specialized nationally recognized accrediting agencies or associations and which leads to a degree, diploma, or certificate will also be accepted as an accredited course when approved as such by the State approving agency. Approval of the individual subjects, required or elective, which are designated as a part of a degree curriculum will not be necessary. Such approval may include noncredit subjects that are prescribed as a required part of the curriculum. The course objective may be educational (high school diploma or a standard college degree) or it may be vocational or professional (an occupation).


(c) Accrediting agencies. A nationally recognized accrediting agency or association is one that appears on the list published by the Secretary of Education as required by 38 U.S.C. 3675(a). The State approving agencies may use the accreditation of these accrediting agencies or associations for approval of the course specifically accredited and approved by the agency or association.


(d) School qualification. A school desiring to enroll veterans or eligible persons in accredited courses will make application for approval of such courses to the State approving agency. The State approving agency may approve the application of the school when the school and its accredited courses are found to have met the following criteria and additional reasonable criteria established by the State approving agency:

(1) The institution (other than an elementary or secondary school) has submitted to the State approving agency copies of its catalog or bulletin which are certified as true and correct in content and policy by an authorized representative, and the publication shall:

(i) State with specificity the requirements of the institution with respect to graduation;

(ii) Include institution policy and regulations relative to standards of progress required of the student by the institution (this policy will define the grading system of the institution, the minimum grades considered satisfactory, conditions for interruption for unsatisfactory grades or progress, a description of the probationary period, if any, allowed by the institution, conditions of reentrance for those students dismissed for unsatisfactory progress, and a statement regarding progress records kept by the institution and furnished the student);

(iii) Include institution policy and regulations relating to student conduct and conditions for dismissal for unsatisfactory conduct; and

(iv) Include any attendance standards of the institution if the institution has and enforces such standards.  (Authority: 38 U.S.C. 3675(a), 3676(b))



(2) Adequate records are kept by the school to show the progress of each veteran or eligible person. The records must be sufficient to show continued pursuit at the rate for which enrolled and the progress being made. They must include final grade in each subject for each term, quarter, or semester; record of withdrawal from any subject to include the last date of attendance for a resident course; and record of reenrollment in subjects from which there was a withdrawal and may include such records as attendance for resident courses, periodic grades and examination results.



(3) The school maintains a written record of previous education and training of the veteran or eligible person which clearly indicates that appropriate credit has been given by the school for previous education and training, with the training period shortened proportionately. The record must be cumulative in that the results of each enrollment period (term, quarter or semester) must be included so that it shows each subject undertaken and the final result, i.e., passed, failed, incomplete or withdrawn.  (Authority: 38 U.S.C. 3675(b))



(4) The school enforces a policy relative to standards of conduct and progress required of the student. The school policy relative to standards of progress must be specific enough to determine the point in time when educational benefits should be discontinued, pursuant to 38 U.S.C. 3474 when the veteran or eligible person ceases to make satisfactory progress. The policy must include the grade or grade point average that will be maintained if the student is to graduate. For example, a 4-year college may require a 1.5 grade point average the first year, a 1.75 average at mid-year the second year, and a cumulative average of 2.0 thereafter on the basis of 4.0 for an A.

(5) If the school has a standard of attendance, it maintains records of attendance for veterans and eligible persons enrolled in resident courses which are adequate to show the student meets the school’s standard of attendance.  (Authority: 38 U.S.C. 3474, 3675)

(6) The accredited courses, the curriculum of which they form a part, and the instruction connected with those courses are consistent in quality, content, and length with similar courses in public educational institutions and other private educational institutions in the State with recognized accepted standards.

(7) There is in the educational institution offering the course adequate space, equipment, instructional material, and instructor personnel to provide training of good quality.

(8) The educational and experience qualifications of directors, and administrators of the educational institution offering the courses, and instructors teaching the courses for which approval is sought, are adequate.  (Authority: 38 U.S.C. 3675(b), 3676(c)(1), (2), (3))


(e) College level. Under the provisions of paragraph (a)(1) of this section, any course at college level approved by the State approving agency as an accredited course will be accepted by the Department of Veterans Affairs as an accredited course when all of the following conditions are met:



(1) The college or university is accredited by a nationally recognized regional accrediting agency listed by the Secretary of Education or the course is accredited at the college level by a specialized accrediting agency or association recognized by the Secretary of Education; and  (Authority: 38 U.S.C. 3675)



(2) The course has entrance requirements of not less than the requirements applicable to the college level program of the school; and



(3) Credit for the course is awarded in terms of standard semester or quarter hours or by recognition at completion by the granting of a standard college degree.


(f) Courses not leading to a standard college degree. Any course in a school approved by the State approving agency will be accepted as an accredited course when all of the following conditions are met:



(1) The course or the school offering such course is accredited by the appropriate accrediting agency; and



(2) The course offers training in the field for which the accrediting agency is recognized and at a level for which it is recognized; and



(3) The course leads to a high school diploma or a vocational objective.


(Paperwork requirements in §21.4253(d)(1) were approved by the Office of Management and Budget under control number 2900-0568.)    


[31 FR 6774, May 6, 1966, as amended at 38 FR 14938, June 7, 1973; 40 FR 33825, Aug. 12, 1975; 43 FR 35302, Aug. 9, 1978; 48 FR 37992, Aug. 22, 1983; 50 FR 43135, Oct. 24, 1985; 60 FR 32272, June 21, 1995; 61 FR 6783, Feb. 22, 1996; 62 FR 35424, July 1, 1997; 65 FR 81742, Dec. 27, 2000; 73 FR 1077, Jan. 7, 2008]


Supplement Highlights references:  19(1), 23(1), 32(1), 53(1), 77(1).

Cross Reference: Minimum period of operation requirement for educational institutions. See §21.4251.


[43 FR 35303, Aug. 9, 1978, as amended at 44 FR 62503, Oct. 31, 1979; 61 FR 26115, May 24, 1996; 72 FR 16975, Apr. 5, 2007; 72 FR 20427, Apr. 25, 2007]


Supplement Highlights references:  27(1), 73(1), 74(1).

§21.4267  Approval of independent study. 

(a) Overview. Except as provided in §§21.4252(g), 21.7120(d), and 21.7622(f), VA may not pay educational assistance for a nonaccredited course which is offered in whole or in part by independent study. Hence, it is necessary to differentiate independent study from similar courses.  (Authority: 38 U.S.C. 3014, 3523, 3672, 3676(e), 3680A(a))

(b) Definition of independent study. 

(1) VA considers a course to be offered entirely by independent study when:

(i) It consists of a prescribed program of study with provision for interaction between the student and the regularly employed faculty of the institution of higher learning. The interaction may be personally or through use of communications technology, including mail, telephone, videoconferencing, computer technology (to include electronic mail), and other electronic means;

(ii) It is offered without any regularly scheduled, conventional classroom or laboratory sessions; and

(iii) It is not a course listed in paragraph (c), (d), or (e) of this section.

(2) VA considers a course to be offered in part by independent study when: 

 (i) It is not classified as one of the three types of courses listed in paragraph (c) of this section;

(ii) It has some weeks when standard class sessions are scheduled; and

(iii) It consists of independent study as defined in paragraph (b)(1) of this section during those weeks when there are no regularly scheduled class sessions.  (Authority: 38 U.S.C. 3523, 3676(e), 3680A(a))

(c) Scope of independent study. VA does not consider any of the following courses to be courses offered by independent study.

(1) A cooperative course as defined in §21.4233(a);

(2) A farm cooperative course; or

(3) A course approved as a correspondence course. (Authority: 38 U.S.C. 3676(e), 3680A(a))

(d) Undergraduate resident training. VA considers the following undergraduate courses to be resident training.

(1) A course which meets the requirements for resident institutional training found in §21.4265(f);

(2) A course which requires regularly scheduled, standard class sessions at least once every two weeks and which has a total number of class sessions equal to the number of credit hours awarded for the course, times the number of weeks in a standard quarter or semester, as applicable;

(3) A course of student teaching; and

(4) Flight training which is an integral part of a standard undergraduate college degree.

(e) Graduate resident training. VA considers a graduate course to be resident training if the course:

(1) Is offered through regularly scheduled, conventional classroom or laboratory sessions; or

(2) Consists of research (either on campus or in absentia) necessary for the preparation of the student’s: 

(i) Master’s thesis,

(ii) Doctoral dissertation, or

(iii) Similar treatise which is prerequisite to the degree being pursued; or

(3) Consists of a combination of training as described in paragraphs (e)(1) and (e)(2) of this section.  (Authority: 38 U.S.C. 3676(e), 3680A(a))

(f) Course approval. A State approving agency may approve a course offered by independent study or a combination of independent study and resident training only if the course:

(1) Is accredited;

(2) Meets the requirements of §21.4253; and

(3) Either:

(i) Leads to a standard college degree; or

(ii) For courses approved on or after December 27, 2001, leads to a certificate that reflects educational attainment offered by an institution of higher learning.  (Authority: 38 U.S.C. 3672, 3675, 3680A(a)(4))

 (g) Remedial and deficiency courses. Remedial and deficiency courses offered by independent study cannot be approved.  (Authority: 38 U.S.C. 3672, 3675, 3680A(a)(4)) 


[61 FR 6783, Feb. 22, 1996, as amended at 62 FR 40280, July 28, 1997; 73 FR 2426, Jan. 15, 2008]


Supplement Highlights references:  23(1), 33(1), 77(2).

§21.4268  Approval of licensing and certification tests.

(a) Authority to approve licensing and certification tests. 

(1) Except for approval of the licensing and certification tests and the organizations or entities offering these tests that, as provided in §21.4250(c)(2), are VA’s responsibility, the Secretary of Veterans Affairs delegates to each State approving agency the authority, within the respective State approving agency’s jurisdiction provided in §21.4250(a), to approve licensing and certification tests and to approve the organizations or entities offering licensing and certification tests.

(2) The Secretary of Veterans Affairs delegates to the Under Secretary for Benefits, and to personnel the Under Secretary for Benefits may designate within the Education Service of the Veterans Benefits Administration, the authority to approve the licensing and certification tests and the organizations or entities offering these tests that, as provided in §21.4250(c)(2)(vi), are VA’s responsibility.  (Authority: 38 U.S.C. 512(a), 3689(a)(2))

(b) Approval of tests. 

(1) If an organization or entity wants a licensing or certification test that it offers to be approved for payment of educational assistance, it must apply for approval to the State approving agency having jurisdiction over the locality where the organization or entity has its headquarters. The application must be in the form the State approving agency requires.

(2) In order to be approved for payment of educational assistance to veterans and eligible persons, a licensing or certification test must meet the requirements of paragraph (b) of this section, and the organization or entity offering the test must meet the requirements of paragraph (c) of this section and, if appropriate, the requirements of paragraph (d) of this section.

(i) The State approving agency may approve a licensing or certification test only if:

(A) The test is required under Federal, State, or local law or regulation for an individual to enter into, maintain, or advance in employment in a predetermined and identified vocation or profession; or

(B) The State approving agency decides that the test is generally accepted, in accordance with relevant government, business, or industry standards, employment policies, or hiring practices, as attesting to a level of knowledge or skill required to qualify to enter into, maintain, or advance in employment in a predetermined and identified vocation or profession.

(ii) If a State or political subdivision of a State offers a licensing or certification test, the State approving agency will deem the test to have met the requirements of paragraph (b) of this section.

(3) In considering whether the test is generally accepted, a State approving agency may consider the following:

§21.5072  Entitlement charge.


The Department of Veterans Affairs shall determine the entitlement charge for each payment in the same manner for all individuals regardless of whether they are on active duty. Unless the circumstances described in paragraph (i) of this section apply to a servicemember or veteran, VA will use paragraphs (a) through (h) of this section to determine an entitlement charge.


(a) General. Except as provided in paragraphs (b) through (i) of this section, VA will make a charge against entitlement as follows:



(1) Except as provided in paragraphs (b) through (g) of this section, VA will make a charge against the period of entitlement as follows:




(i) The Department of Veterans Affairs will charge an individual who is a full-time student 1 month’s entitlement for each monthly benefit paid to him or her.




(ii) The Department of Veterans Affairs will charge an individual who is other than a full-time student 1 month’s entitlement for each sum of money paid equivalent to what the individual would have been paid had he or she been a full-time student for 1 month.



(2) When the computation results in a period of time other than a full month, the entitlement charge will be prorated.  (Authority: 38 U.S.C. 3231)


(b) Secondary school program. 


(1) The Department of Veterans Affairs will make no charge against the entitlement of an individual:




(i) Who is pursuing a course, courses or a program of education leading to a secondary school diploma or an equivalency certificate, and




(ii) Whose educational assistance allowance is the monthly rate of the tuition and fees being charged to him or her for the course.



(2) The Department of Veterans Affairs will make a charge (in the same manner as for any other residence training) against the entitlement of an individual who:




(i) Is pursuing a course, courses or a program of education leading to a secondary school diploma or an equivalency certificate, and




(ii) Elects to receive educational assistance allowance calculated according to §21.5136.  (Authority: 38 U.S.C. 3241, 3491)


(c) Correspondence training courses.


 (1) A charge against the period of entitlement for a program consisting exclusively of correspondence training will be made on the basis of 1 month for each sum of money paid equivalent to the dollar value of a month of entitlement as determined under §21.5138(a)(2)(viii), which is paid to the individual as an educational assistance allowance for this training. When computation results in a period of time other than a full month, the charge will be prorated.



(2) If the individual is contributing to the fund at the same time that benefits are being used or subsequently contributes a sum or sums, the entitlement charges will not be recomputed. Thus, if the monthly rate arrived at by applying the formula is determined to be $150 at the time a benefit program for correspondence training is computed, the individual will be charged 1 month of entitlement for each $150 paid. If a different monthly rate is computed at the time of a subsequent payment for such training, no adjustment will be made in the entitlement charged for the previous payment(s) even though the value of each month’s entitlement may vary from payment to payment.  (Authority: 38 U.S.C. 3231(c))


(d) Apprenticeship or other on-job training. 


(1) The VA will determine the entitlement charge for a veteran in apprenticeship or other on-job training as stated in this paragraph.



(2) The entitlement charge will be:




(i) 75 percent of a month for those months for which the veteran’s monthly payment is based upon 75 percent of the monthly benefit otherwise payable to him or her;




(ii) 55 percent of a month for those months for which the veteran’s monthly payment is based upon 55 percent of the monthly benefit otherwise payable to him or her; and




(iii) 35 percent of a month for those months for which the veteran’s monthly payment is based upon 35 percent of the monthly benefit otherwise payable to him or her.



(3) The charge against the veteran’s entitlement will be prorated if:




(i) The veteran’s enrollment period ends in the middle of a month,




(ii) The veteran’s monthly rate is reduced in the middle of a month, or




(iii) The veteran’s monthly payment is reduced because he or she worked less than 120 hours during the month. In this instance the number of hours worked will be rounded to the nearest multiple of eight, and the entitlement charge will be reduced proportionately.  (Authority: 38 U.S.C. 3233(c); Pub. L. 99-576)


(e) Cooperative training.  VA will make a charge against entitlement of 80 percent of a month for each month for which a veteran is paid educational assistance allowance at the cooperative training rate as provided in §21.5138(a).  If the veteran is paid for a partial month of training, the entitlement charge will be prorated.  (Authority:  38 U.S.C. 3231(d); Pub. L. 100-689)


(f) Training while the veteran is incarcerated.  If the veteran must be paid educational assistance allowance at a reduced rate because he or she is incarcerated as provided in §21.5139 of this part, VA will make a charge against entitlement of one month for each amount of educational assistance allowance paid to the veteran which is the equivalent of one month’s benefits as provided in §21.5138 of this part for the appropriate type of training pursued.  (Authority:  38 U.S.C. 3231(e); Pub. L. 100-689)


(g) Tutorial assistance.  If an individual is paid tutorial assistance as provided in §21.5141 of this part, the following provisions will apply:



(1) There will be no charge to entitlement for the first $600 of tutorial assistance paid to an individual.



(2) VA will make a charge against the period of entitlement for each amount of tutorial assistance paid to the individual in excess of $600 that is equal to the amount of monthly educational assistance the individual is otherwise eligible to receive for full-time pursuit of a residence course as provided in §21.5138(c) of this part.  When the amount of tutorial assistance paid to the individual in excess of $600 is less than the amount of monthly educational assistance the individual is otherwise eligible to receive, the entitlement charge will be prorated.  (Authority:  38 U.S.C. 3234; Pub. L. 100-689)

(h) Flight training courses. 

(1) A charge against the period of entitlement for pursuit of a flight training course will be one month for each sum of money paid equivalent to the dollar value of a month of entitlement as determined under §21.5138(a)(5)(viii). When this computation results in a period of time other than a full month, the charge will be prorated.

(2) If the individual is contributing to the fund at the same time that benefits are being used or subsequently contributes a sum or sums, the entitlement charges will not be recomputed. Thus, if the monthly rate arrived at under §21.5138(a)(5)(viii) is $150 at the time educational assistance allowance is paid for a period of flight training, the individual will be charged one month of entitlement for each $150 paid. If a different monthly rate is computed at the time of a subsequent payment for such training, no adjustment will be made in the entitlement charged for the previous payment(s) even though the value of each month’s entitlement may vary from payment to payment.  (Authority: 38 U.S.C. 3231(f); Pub. L. 102-16) (Apr. 1, 1991)

(i) Entitlement charge may be omitted for course discontinuance due to orders to, or changing, active duty in certain instances. VA will make no charge against the entitlement of a servicemember or veteran for a payment of educational assistance when:

(1)
(i) A veteran not serving on active duty had to discontinue course pursuit as a result of being ordered, in connection with the Persian Gulf War by orders dated before September 11, 2001, to serve on active duty under 10 U.S.C. 688, 12301(a), 12301(d), 12301(g), 12302, or 12304, or former 10 U.S.C. 672(a), 672(d), 672(g), 673, or 673b (redesignated effective December 1, 1994, as 10 U.S.C. 12301(a), 12301(d), 12301(g), 12302, and 12304, respectively); or

(ii) A veteran not serving on active duty had to discontinue course pursuit as a result of being ordered, by orders dated after September 10, 2001, to serve on active duty under 10 U.S.C. 688, 12301(a), 12301(d), 12301(g), 12302, or 12304; or

(iii) A servicemember serving on active duty had to discontinue course pursuit as a result of being ordered, in connection with the Persian Gulf War by orders dated before September 11, 2001, to a new duty location or assignment or to perform an increased amount of work; or

(iv) A servicemember serving on active duty had to discontinue course pursuit as a result of being ordered, by orders dated after September 10, 2001, to a new duty location or assignment or to perform an increased amount of work; and

(2) The veteran or servicemember failed to receive credit or lost training time toward completion of his or her educational, professional, or vocational objective as a result of having to discontinue course pursuit as described in paragraph (i)(1) of this section.  (Authority: 38 U.S.C. 3231(a)(5)(B)(i); sec. 2, Pub. L. 102-127, 105 Stat. 619-620; sec. 103, Pub. L. 107-103, 115 Stat. 979-980)


[45 FR 31, Jan. 2, 1980, as amended at 47 FR 51745, Nov. 17, 1982; 48 FR 50530, Nov. 2, 1983; 52 FR 3429, Feb. 4, 1987; 53 FR 34497, Sept. 7, 1988; 55 FR 31582, Aug. 3, 1990; 58 FR 31910, June 7, 1993; 58 FR 34369, June 25, 1993; 58 FR 34526, June 28, 1993; 73 FR 2426, Jan. 15, 2008]   
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Next section is §21.5076

(i) The United States Military Academy;

(ii) The United States Naval Academy;

(iii) The United States Air Force Academy; or

(iv) The United States Coast Guard Academy.

(3) Except as provided in this paragraph and in paragraph (f)(4) of this section, an individual who after December 31, 1976, receives a commission as an officer in the Armed Forces upon completion of a program of educational assistance under 10 U.S.C. 2107 (the Senior Reserve Officers’ Training Corps program) is not eligible for educational assistance under 38 U.S.C. chapter 30. This bar to eligibility under 38 U.S.C. chapter 30 does not apply to an individual who entered active duty after September 30, 1996, and received:

(i) $2,000 or less in educational assistance under 10 U.S.C. 2107 for at least one year of the individual’s participation in that program of educational assistance; or

(ii) $3,400 or less in educational assistance under 10 U.S.C. 2107 for at least one year of the individual’s participation in that program of educational assistance. This provision applies to payment of educational assistance under 38 U.S.C. chapter 30 for months after December 31, 2001.  (Authority: 38 U.S.C. 3011(c), 3012(d))

(4) Paragraphs (f)(2) and (f)(3) of this section do not apply to a veteran who has met the requirements for educational assistance under paragraph (a), (b) or (c) of this section before receiving a commission in the Armed Forces upon graduation from the United States Military Academy, the United States Naval Academy, the United States Air Force Academy, the United States Coast Guard Academy; or upon completion of a program of educational assistance under 10 U.S.C. 2107 (the Senior Reserve Officers Training Corps Scholarship Program).  (Authority: 38 U.S.C. 3011, 3012, 3018)


(g) Reduction in basic pay. 
(1) Except as elsewhere provided in this paragraph, the basic pay of any individual described in paragraph (a), (b), or (c) of this section shall be reduced by $100 for each of the first 12 months that the individual is entitled to basic pay. If the individual does not serve 12 months, it shall be reduced by $100 for each month that the individual is entitled to basic pay.



(2) The basic pay of an individual who withdraws an election not to receive educational assistance under 38 U.S.C. ch. 30 as described in paragraph (c) of this section shall be reduced by:




(i) $1,200, or




(ii) In the case of an individual whose discharge or release from active duty prevents the reduction of the individual’s basic pay by $1,200, an amount less than $1,200.



(3) The basic pay of any individual who makes the election described in paragraph (e)(1) of this section and who does not withdraw that election will not be subject to the reduction described in either paragraph (g)(1) or paragraph (g)(2) of this section.

(4) The individual who makes the election described in either paragraph (a)(7) or (b)(10) of this section shall have his or her basic pay reduced by $1,200 in a manner prescribed by the Secretary of Defense. To the extent that basic pay is not so reduced before the individual’s discharge or release from active duty, VA will collect from the individual an amount equal to the difference between $1,200 and the total amount of the reductions described in this paragraph. If the basic pay of an individual is not reduced and/or VA does not collect from the individual an amount equal to the difference between $1,200 and the total amount of the pay reductions, that individual is ineligible for educational assistance.  (Authority: §107(b)(3), Pub. L. 104-275, 110 Stat. 3329-3330)

(5) If through administrative error, or other reason:

(i) The basic pay of an individual described in paragraph (a)(1) through (a)(6), (b)(1) through (b)(9), (c), or (d) of this section is not reduced as provided in paragraph (g)(1) or (g)(2) of this section, the failure to make the reduction will have no effect on his or her eligibility, but will negate or reduce the individual’s entitlement to educational assistance under 38 U.S.C. chapter 30 determined as provided in §21.7073 for an individual described in paragraph (c) of this section;

(ii) The basic pay of an individual, described in paragraph (a)(7) or (b)(10) of this section, is not reduced as described in paragraph (g)(4) of this section and/or VA does not collect from the individual an amount equal to the difference between $1,200 and the total amount of the pay reductions described in paragraph (g)(4) of this section, that individual is ineligible for educational assistance. If the failure to reduce the individual’s basic pay and/or the failure to collect from the individual was due to administrative error on the part of the Federal government or any of its employees, the individual may be considered for equitable relief depending on the facts and circumstances of the case. See §2.7 of this chapter.  (Authority: 38 U.S.C. 3002, 3011, 3012, 3018)

(The Office of Management and Budget has approved the information collection requirements in this section under control number 2900-0594)
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Next Section is §21.7044

§21.7044  Persons with eligibility under 38 U.S.C. chapter 34.

Certain individuals with 38 U.S.C. chapter 34 eligibility may establish eligibility for educational assistance under 38 U.S.C. chapter 30. This section requires an individual to complete certain academic requirements before applying for educational assistance. If the individual applies before completing those requirements, VA will disallow the application. However, the individual’s premature application will not prevent the individual from establishing eligibility at a later time by applying for educational assistance again after having completed those academic requirements. In determining whether an individual has met the service requirements of this section, VA will exclude any period during which the individual is not entitled to credit for service for periods of time specified in §3.15.


(a) Eligibility based solely on active duty. An individual may establish eligibility for basic educational assistance based on service on active duty under the following terms, conditions, and requirements:

(1) The individual must have met the requirements of 38 U.S.C. chapter 34, as in effect on December 31, 1989, establishing eligibility for educational assistance allowance under that chapter;



(2) As of December 31, 1989, the individual must have entitlement remaining for educational assistance allowance under 38 U.S.C. chapter 34;

(3) The individual, before applying for educational assistance, must:

(i) Complete the requirements for a secondary school diploma or an equivalency certificate; or

(ii) Successfully complete (or otherwise receive academic credit for) 12 semester hours (or the equivalent) in a program of education leading to a standard college degree;



(4) After June 30, 1985:




(i) The individual must serve at least three years continuous active duty in the Armed Forces, or




(ii) The individual must be discharged or released from active duty:





(A) For a service-connected disability, or





(B) For a medical condition which preexisted the individual’s service on active duty and which VA determines is not service connected, or





(C) Under 10 U.S.C. 1173 (Hardship discharge), or





(D) For the convenience of the Government provided the individual completes at least 30 months of active duty, or

(E) Involuntarily for convenience of the government as a result of a reduction in force, as determined by the Secretary of the military department concerned in accordance with regulations prescribed by the Secretary of Defense or by the Secretary of Transportation with respect to the Coast Guard when it is not operating as a service in the Navy, or

(F) For a physical or mental condition that was not characterized as a disability and did not result from the individual’s own willful misconduct but did interfere with the individual’s performance of duty, as determined by the Secretary of each military department in accordance with regulations prescribed by the Secretary of Defense or by the Secretary of Transportation with respect to the Coast Guard when it is not operating as a service in the Navy;   



(5) Upon completion of the requisite active duty service the individual must either:




(i) Continue on active duty, or




(ii) Be discharged from active duty with an honorable discharge, or




(iii) Be released after service on active duty characterized by the Secretary concerned as honorable service and:

(A) Be placed on the retired list, or

(B) Be transferred to the Fleet Reserve or Fleet Marine Corps Reserve, or

(C) Be placed on the temporary disability retired list, or




(iv) Be released from active duty for further service in a reserve component of the Armed Forces after service on active duty characterized by the Secretary concerned as honorable service; and



(6) The individual must have been on active duty at any time during the period beginning on October 19, 1984, and ending on July 1, 1985, and continued on active duty without a break in service; or  (Authority: 38 U.S.C. 3011)

(7) Effective December 27, 2001, an individual must meet the following requirements. He or she:

(i) Was not on active duty on October 19, 1984;

(ii) Reenlists or reenters on a period of active duty after October 19, 1984; and

(iii) Serves at least three years of continuous active duty in the Armed Forces after June 30, 1985. The individual is not required to serve three years if he or she is honorably discharged or released from active duty for one of the reasons shown in paragraphs (a)(4)(ii)(A) through (a)(4)(ii)(F) of this section.  (Authority: 38 U.S.C. 3011(a)(1))


(b) Eligibility based on combined active duty service and service in the Selected Reserve. An individual may establish eligibility for basic educational assistance based on a combination of service on active duty and service in the Selected Reserve under the following terms, conditions and requirements.

(1) The individual must have met the requirements of 38 U.S.C. chapter 34, as in effect on December 31, 1989, establishing eligibility for educational assistance allowance under that chapter;



(2) As of December 31, 1989, the individual must have entitlement remaining for educational assistance allowance under 38 U.S.C. chapter 34;

(3) The individual, before applying for educational assistance, must:

(i) Complete the requirements for a secondary school diploma or an equivalency certificate; or

(ii) Successfully complete (or otherwise receive academic credit for) 12 semester hours (or the equivalent) in a program of education leading to a standard college degree.

(4) The individual either:

(i) Must have been on active duty on October 19, 1984, must have served without a break in service from October 19, 1984, through June 30, 1985, and after June 30, 1985:

(A) Except as provided in paragraph (b)(5) of this section, must serve at least two years of continuous active duty in the Armed Forces characterized by the Secretary concerned as honorable service, and

(B) Except as provided in paragraph (b)(6) of this section, after completion of this active duty service, must serve at least four continuous years service in the Selected Reserve, during which the individual must participate satisfactorily in training as prescribed by the Secretary concerned; or

(ii) Effective December 27, 2001, must not have been on active duty on October 19, 1984, must reenlist or reenter on a period of active duty after October 19, 1984, and after June 30, 1985:

(A) Except as provided in paragraph (b)(5) of this section, must serve at least two years of continuous active duty in the Armed Forces characterized by the Secretary concerned as honorable service, and

(B) Except as provided in paragraph (b)(6) of this section, after completion of this active duty service, must serve at least four continuous years service in the Selected Reserve, during which the individual must participate satisfactorily in training as prescribed by the Secretary concerned.  (Authority: 38 U.S.C. 3012(a)(1))



(5) The individual also must:




(i) Be discharged from service with an honorable discharge, or




(ii) Be placed on the retired list, or




(iii) Be transferred to the Standby Reserve or an element of the Ready Reserve other than the Selected Reserve after service in the Selected Reserve characterized by the Secretary concerned as honorable service, or




(iv) Continue on active duty, or




(v) Continue in the Selected Reserve.



(6) An individual is exempt from serving two years on active duty as provided in paragraph (b)(3) of this section when he or she is discharged or released during those two years:




(i) For a service-connected disability, or




(ii) For a medical condition which preexisted such service on active duty and which VA determines is not service-connected, or




(iii) Under 10 U.S.C. 1173 (hardship discharge), or




(iv) For convenience of the government provided the individual completes at least 20 months of active duty, or

(v) Involuntarily, for the convenience of the government as a result of a reduction in force as determined by the Secretary of the military department concerned in accordance with regulations prescribed by the Secretary of Defense or by the Secretary of Transportation with respect to the Coast Guard when it is not operating as a service in the Navy, or

(vi) For a physical or mental condition that was not characterized as a disability and did not result from the individual’s own willful misconduct but did interfere with the individual’s performance of duty, as determined by the Secretary of each military department in accordance with regulations prescribed by the Secretary of Defense or by the Secretary of Transportation with respect to the Coast Guard when it is not operating as a service in the Navy.  (Authority: 38 U.S.C. 3012; Pub. L. 98-525, Pub. L. 99-576, Pub. L. 100-689, Pub. L. 101-510) (Oct. 19, 1984)



(7) An individual is exempt from serving four years in the Selected Reserve as provided in paragraph (b)(4) of this section when:




(i) After completion of the active duty required by this paragraph he or she serves a continuous period of service in the Selected Reserve, and





(A) Is discharged for a service-connected disability, or





(B) Is discharged for a medical condition which preexisted the individual’s becoming a member of the Selected Reserve and which VA determines is not service connected, or





(C) Is discharged for hardship, or





(D) Is discharged or released after a minimum of 30 months service in the Selected Reserve for convenience of the Government, or

(E) Is discharged involuntarily for the convenience of the government as a result of a reduction in force, as determined by the Secretary of the military department concerned in accordance with regulations prescribed by the Secretary of Defense or by the Secretary of Transportation with respect to the Coast Guard when it is not operating as a service in the Navy, or

(F) Is discharged for a physical or mental condition that was not characterized as a disability and did not result from the individual’s own willful misconduct but did interfere with the individual’s performance of duty, as determined by the Secretary of each military department in accordance with regulations prescribed by the Secretary of Defense or by the Secretary of Transportation with respect to the Coast Guard when it is not operating as a service in the Navy; or  (Authority: 38 U.S.C. 3012; Pub. L. 98-525, Pub. L. 99-576, Pub. L. 100-689, Pub. L. 101-510) (Oct. 19, 1984)




(ii) The individual is obligated at the beginning of the two years active duty described in paragraph (b)(3) of this section to serve the four years in the Selected Reserve as described in paragraph (b)(4) of this section, and during the two years of active duty service he or she is discharged or released from active duty in the Armed Forces:





(A) For a service-connected disability, or

(B) For a medical condition which preexisted that period of active duty and which VA determines is not service connected, or

(iii) Before completing four years service in the Selected Reserve the individual ceases to be a member of the Selected Reserve during the period beginning on October 1, 1991, and ending on September 30, 1999, by reason of the inactivation of the individual’s unit of assignment or by reason of involuntarily ceasing to be designated as a member of the Selected Reserve pursuant to 10 U.S.C. 268(b). However, this exemption from the four years service requirement does not apply to a reservist who ceases to be a member of the Selected Reserve under adverse conditions as characterized by the Secretary of the military department concerned, or to a reservist who after having involuntarily ceased to be a member of the Selected Reserve is involuntarily separated from the Armed Forces under adverse conditions as characterized by the Secretary of the military department concerned.  (Authority: 10 U.S.C. 16133(b)(1); §4421(b) and (c), Pub. L. 102-484, 106 Stat. 2718)



(8) A veteran who has completed the active duty service required by this paragraph and has made a commitment (as determined by the Secretary concerned) to serve four continuous years in the Selected Reserve may pursue a program of education with basic educational assistance while performing the required Selected Reserve service.



(9) For the purpose of determining continuity of Selected Reserve service, the Secretary concerned may prescribe by regulation a maximum period of time during which the individual is considered to have continuous service in the Selected 

Reserve even through he or she:





(i) Is unable to locate a unit of the Selected Reserve of the individual’s Armed Force that the individual is eligible to join or that has a vacancy, or




(ii) Is not attached to a unit of the Selected Reserve for any reason prescribed by the Secretary concerned by regulation other than those stated in subdivision (i) of this subparagraph.



(10) Any decision as to the continuity of an individual’s service in the Selected Reserve made by the Department of Defense or the Department of Transportation under regulations described in paragraph (b)(8) or (9) of this section shall be binding upon VA.  (Authority: 38 U.S.C. 3011, 3012, 3016; Pub. L. 98-525, Pub. L. 100-689) (July 1, 1985)

(11) The individual must have been on active duty at any time during the period beginning on October 19, 1984, and ending on July 1, 1985, and continued on active duty without a break in service.  (Authority: 38 U.S.C. 3012(a)(1)(B))

 (c) Restrictions on establishing eligibility. Except as provided in paragraph (d) of this section, an individual, who would otherwise be eligible for educational assistance under paragraphs (a) or (b) of this section, is not eligible for educational assistance under 38 U.S.C. ch. 30, if after December 31, 1976, he or she receives a commission as an officer in the Armed Forces:



(1) Upon graduation from:





(i) The United States Military Academy, or




(ii) The United States Naval Academy, or




(iii) The United States Air Force Academy, or




(iv) The Coast Guard Academy; or



(2) Upon completion of a program of educational assistance under 10 U.S.C. 2107 (the Reserve Officers Training Corps Scholarship Program).  (Authority: 38 U.S.C. 3011, 3012; Pub. L. 98-525)

(d) Exception to restrictions on establishing eligibility. Paragraph (c) of this section does not apply to a veteran who has met the requirements for educational assistance under paragraph (a) or (b) of this section before receiving a commission as an officer in the Armed Forces upon graduation from the United States Military Academy, the United States Naval Academy, the United States Air Force Academy, or the Coast Guard Academy; or upon completion of a program of educational assistance under 10 U.S.C. 2107 (the Reserve Officers Training Corps Scholarship Program).  (Authority: 38 U.S.C. 3011, 3012, 3018) 
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Reserved




(ii) Four or more consecutive years of duty in the Selected Reserve in addition to the years of duty in the Selected Reserve counted to qualify the individual for basic educational assistance.



(2) The individual after completion of the service described in paragraph (b)(1) must:




(i) Be discharged from service with an honorable discharge, or




(ii) Be placed on the retired list, or




(iii) Be transferred to the Fleet Reserve or Fleet Marine Corps 



Reserve, or




(iv) Be placed on the temporary disability retired list, or




(v) Continue on active duty, or




(vi) Continue in the Selected Reserve.



(3) The Secretary concerned may prescribe by regulation a maximum period of time during which the individual is considered to have continuous service in the Selected Reserve even though he or she is unable to locate a unit of the Selected Reserve of the individual’s Armed Force that the individual is eligible to join or that has a vacancy.



(4) The Secretary concerned may prescribe by regulation a maximum period of time during which the individual is considered to have continuous service in the Selected Reserve even though he or she is not attached to a unit of the Selected Reserve for any reason (also to be prescribed by the Secretary concerned by regulation) other than those stated in paragraph (b)(3) of this section.



(5) Any decision as to the continuity of an individual’s service in the Selected Reserve made by the Department of Defense or the Department of Transportation under regulations described in paragraph (b)(3) or (4) of this section shall be binding upon VA.  (Authority: 38 U.S.C. 3021(a); Pub. L. 98-525)

Next Section is §21.7050

§21.7050  Ending dates of eligibility.

The ending date of eligibility will be determined as follows:


(a) Ten-year time limitation. 


(1) Except as provided in paragraphs (c), (d), and (e) of this section and in §21.7051, VA will not provide basic educational assistance or supplemental educational assistance to a veteran or servicemember beyond 10 years from the later of:

 


(i) The date of the veteran’s last discharge or release from a period of active duty of 90 days or more of continuous service;




(ii) The date of the veteran’s last discharge or release from a shorter period of active duty if the discharge or release is:





(A) For a service-connected disability, or





(B) For a medical condition which preexisted such service and which VA determines is not service-connected, or





(C) For hardship, or





(D) Involuntary, for the convenience of the government after October 1, 1987, as a result of a reduction in force, as determined by the Secretary of the military department concerned, in accordance with regulations prescribed by the Secretary of Defense or by the Secretary of Transportation with respect to the Coast Guard when it is not operating as a service in the Navy;




(iii) The date on which the veteran meets the requirement for four years service in the Selected Reserve found in §§21.7042(b) and 21.7044(b); or

(iv) December 27, 2001, for individuals who become eligible for educational assistance under §21.7044(a)(7) or (b)(4)(ii).  (Authority: 38 U.S.C. 3031(a), (e), (g))



(2) In determining whether a veteran was discharged or released from active duty for a medical condition which preexisted that active duty, VA will be bound by a decision made by a competent military authority.  (Authority: 38 U.S.C. 3031(e), 3031(g))


 (b) Reduction of ten-year eligibility period. 



(1) Except as provided in paragraph (b)(2) of this section, a veteran who had eligibility for educational assistance under 38 U.S.C. chapter 34 and who is eligible for educational assistance under 38 U.S.C. chapter 30 as provided in §21.7044 of this part shall have his or her ten-year period of eligibility reduced by the number of days he or she was not on active duty during the period beginning on January 1, 1977, and ending on June 30, 1985. 



(2) A veteran’s ten-year period of eligibility shall not be reduced by any period in 1977 before the veteran began serving on active duty when the veteran qualified for educational assistance under 38 U.S.C. ch. 34 through service on active duty which:




(i) Commenced within 12 months of January 1, 1977, and




(ii) Resulted from a contract with the Armed Forces in a program such as the DEP (Delayed Enlistment Program) or an ROTC (Reserve Officers’ Training Corps) program for which a person enlisted in, or was assigned to, a reserve component before January 1, 1977.  (Authority:  38 U.S.C. 3031(e))

(c) Time limit for some members of the Army and Air National Guard. 

(1) If a veteran or servicemember establishes eligibility for the educational assistance payable under this subpart by making the election described in §21.7042(a)(7) or (b)(10), VA will not provide basic educational assistance or supplemental educational assistance to that veteran or servicemember beyond 10 years from the later of:

(i) The date determined by paragraph (a) or (b) of this section, as appropriate; or

(ii) The effective date of the election described in §21.7042(a)(7) or (b)(10), as appropriate.

(2) The effective date of election is the date on which the election is made pursuant to the procedures described in §21.7045(d)(2).  (Authority: §107(b)(3), Pub. L. 104-275, 110 Stat. 3329-3330)

(d) Individual is eligible due to combining active duty as an enlisted member or warrant officer with active duty as a commissioned officer. If a veteran would not be eligible but for the provisions of §21.7020(b)(6)(v), VA will not pay basic educational assistance or supplemental educational assistance to that veteran beyond 10 years after the veteran’s last discharge or release from a period of active duty of 90 days or more of continuous service, or November 30, 2009, whichever is later.  (Authority: 38 U.S.C. 3011(f), 3031(a)).

(e) Some veterans have a later ending date. 

(1) The ending date of the eligibility period of a veteran described in paragraph (e)(2) of this section is the later of:

(i) November 1, 2010; or

(ii) 10 years after the date of the veteran’s last discharge from a period of active duty of 90 days or more.

(2) The ending date of a veteran’s eligibility period will be the date described in paragraph (e)(1) of this section if the veteran would have been prevented from establishing eligibility by one or more of the former requirements described in paragraphs (e)(2)(i) through (e)(2)(iv) of this section and the veteran is enabled to establish eligibility by the removal of the statutory bases for those requirements. (For the purposes of this paragraph, the applicable provisions of those former requirements appear in the July 1, 2002 revision of the Code of Federal Regulations, title 38.)

(i) A period of active duty other than the initial period was used to establish eligibility. The veteran was enabled to establish eligibility by the removal of the former eligibility requirement in 38 CFR 21.7042(a)(2)(ii), 21.7042(a)(5)(iv)(A), and 21.7042(a)(5)(iv)(B), revised as of July 1, 2002, that a veteran had to use his or her initial period of active duty to establish eligibility for educational assistance;

(ii) High school education eligibility criterion met after the qualifying period of active duty. The veteran was enabled to establish eligibility by the removal of the former eligibility requirement in 38 CFR 21.7042(a)(3), 21.7042(b)(2), and 21.7042(c)(4), revised as of July 1, 2002, that before completing the period of active duty used to establish eligibility for educational assistance, a veteran had to complete the requirements for a secondary school diploma (or an equivalency certificate) or successfully complete (or otherwise receive academic credit for) 12 semester hours (or the equivalent) in a program of education leading to a standard college degree;

(iii) High school education eligibility criterion met after October 29, 1994. The veteran was enabled to establish eligibility by the removal of the former eligibility requirement in 38 CFR 21.7042(a)(6), 21.7042(b)(11), and 21.7044(b)(13), revised as of July 1, 2002, that certain veterans meet the requirements for a secondary school diploma (or an equivalency certificate) before October 29, 1994, in order to establish eligibility for educational assistance;

(iv) High school education eligibility criterion for veterans formerly eligible under 38 U.S.C. chapter 34 met after January 1, 1990. The veteran was enabled to establish eligibility by the removal of the former eligibility requirement in 38 CFR 21.7044(a)(3) and 21.7044(b)(3), revised as of July 1, 2002, that, as one of the two ways that certain veterans could meet the educational criteria for establishing eligibility for educational assistance, the veteran must before January 1, 1990, meet the requirements for a secondary school diploma (or equivalency certificate).  (Authority: 38 U.S.C. 3031 note; secs. 102(e), 103(e), Pub. L. 106-419, 114 Stat. 1825; 1826-27)


(f) Correction of military records.  A veteran may become eligible for educational assistance as the result of a correction of military records under 10 U.S.C. 1552, or change, correction or modification of a discharge or dismissal under 10 U.S.C. 1553, or other corrective action by competent military authority.  When this occurs, the VA will not provide educational assistance later than 10 years from the date his or her dismissal or discharge was changed, corrected or modified (except as provided in §21.7051 of this part).  (Authority: 38 U.S.C. 3031(b); Pub. L. 98-525)


(g) Periods excluded. VA will not include in computing the 10-year period of eligibility for educational assistance under this section, any period during which the veteran after his or her last discharge or release from active duty:



(1) Was captured and held as a prisoner of war by a foreign government or power, or



(2) Immediately following the veteran’s release from this detention during which he or she was hospitalized at a military, civilian or VA medical facility.  (Authority: 38 U.S.C. 3031(c); Pub. L. 98-525)

(h) Time limitation for a spouse eligible for transferred entitlement. 

(1) Unless the transferor dies while on active duty, the ending date of the eligibility period for a spouse, who is eligible for transferred entitlement under §21.7080, is the earliest of the following dates:

(i) The transferor’s ending date of eligibility as determined under this section;

(ii) The ending date the transferor specified, if the transferor specified the period for which the transfer was effective; or

(iii) The effective date of the transferor’s revocation of transfer of entitlement as determined under §21.7080(g)(2).

(2) If the transferor dies while on active duty, the ending date of the eligibility period for a spouse, who is eligible for transferred entitlement under §21.7080, is the earliest of the following dates:

(i) The date 10 years from the transferor’s date of death;

(ii) The ending date the transferor specified, if the transferor specified the period for which the transfer was effective; or

(iii) The effective date of the transferor’s revocation of transfer of entitlement as determined under §21.7080(g)(2).  (Authority: 38 U.S.C. 3020)

(i) Time limitation for a child eligible for transferred entitlement. 

(1) Unless the transferor dies while on active duty, the ending date of the eligibility period for a child, who is eligible for transferred entitlement under §21.7080 is the earliest of the following dates:

(i) The transferor’s ending date of eligibility as determined under this section;

(ii) The ending date the transferor specified, if the transferor specified the period for which the transfer was effective;

(iii) The effective date of the transferor’s revocation of transfer of entitlement as determined under §21.7080(g)(2); or

(iv) The day the child attains age 26.

(2) If the transferor dies while on active duty, the ending date of the eligibility period for a child, who is eligible for transferred entitlement under §21.7080, is the earliest of the following dates:

(i) The date 10 years from the transferor’s date of death;

(ii) The ending date the transferor specified, if the transferor specified the period for which the transfer was effective;

(iii) The effective date of the transferor’s revocation of transfer of entitlement as determined under §21.7080(g)(2); or

(iv) The day the child attains age 26.  (Authority: 38 U.S.C. 3020)


[53 FR 1757, Jan. 22 1988, as amended at 55 FR 28384, July 11, 1990; 56 FR 20133, May 2, 1991; 57 FR 15024, April 24, 1992; 61 FR 6787, Feb. 22, 1996; 65 FR 5787, Feb. 7, 2000; 66 FR 39280, July 30, 2001; 68 FR 34330, June 9, 2003; 71 FR 75674, Dec. 18, 2006; 73 FR 2427, Jan. 15, 2008]


Supplement Highlights references:  23(1), 47(1), 56(3), 62(2), 71(2), 77(2).

§21.7222   Courses and enrollments which may not be approved.


The Secretary may not approve an enrollment by a veteran or servicemember in, and a State approving agency may not approve for training under 38 U.S.C. chapter 30:


(a) A bartending or personality development course;


(b) A flight training course unless the course meets the requirements of §21.4263; (Authority: 38 U.S.C. 3034(d))


(c) A course offered by radio;


(d) A course, or a combination of courses consisting of institutional agricultural courses and concurrent agricultural employment commonly called a farm cooperative course; or

(e) Any independent study program except:

(1) An accredited independent study program (including open circuit television) leading to a standard college degree;

(2) Enrollments in an independent study course after December 26, 2001, in a program leading to a certificate that reflects educational attainment offered by an institution of higher learning; or

(3) As provided for in §21.7120(d).  (Authority: 38 U.S.C. 3676, 3680A)


[53 FR 1757, Jan. 22, 1988, as amended at 55 FR 28392, July 11, 1990; 56 FR 20136, May 2, 1991; 56 FR 26035, June 6, 1991; 57 FR 15026, April 24, 1992; 61 FR 6791, Feb. 22, 1996; 73 FR 2427, Jan. 15, 2008]


Supplement Highlights references:  23(1), 77(2).

Next Section is §21.7280

§21.7280  Death benefit.


(a) Overview. VA will pay a death benefit under 38 U.S.C. ch. 30 when an individual’s death meets the criteria of this section; the individual is survived by someone described in this section; and the amount of educational assistance paid or payable to the individual is less than the amount reduced from the individual’s basic pay.  (Authority: 38 U.S.C. 3017; Pub. L. 100-689) (July 1, 1985)


(b) Necessary criteria for death benefit. VA may pay a death benefit under 38 

U.S.C. ch. 30 only if:

(1) The individual either:

(i) Dies while on active duty, or

(ii) Dies after October 28, 1992, and his or her date of death is 



within one year after the date of his or her last discharge or 



release from active duty; and



(2) The death of the individual is service connected. In determining if the death is service connected, VA will apply the provisions of §3.312 of this chapter; and



(3) Either:




(i) At the time of the individual’s death he or she is entitled to basic educational assistance through having met the eligibility requirements of §21.7042, or




(ii) At the time of the individual’s death he or she is on active duty with the Armed Forces and but for the minimum service requirements of §21.7042(a)(2) of §21.7042(b)(3) or (4) or the educational requirements of §21.7042(a)(3) or §21.7042(b)(2) or both would be entitled to basic educational assistance through having met the eligibility requirements of §21.7042.  (Authority: 38 U.S.C. 3017(a))


(c) Payee. 


(1) VA shall pay a death benefit to the living person or persons in the order listed in this paragraph.




(i) The beneficiary or beneficiaries designated by the individual 



under the individual’s Servicemen’s Group Life Insurance 



Policy,




(ii) The surviving spouse of the individual,




(iii) The surviving child or children of the individual, in equal 



shares,




(iv) The surviving parent or parents of the individual in equal 



shares.
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