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OPENING REMARKS





Central Office:  Welcome to our quarterly COVA Conference Call.  The transcript for tomorrow’s conference call on Morton v. West, 12 Vet.App. 477 (1999), was just released to the field; Fast Letter 99-99.  The proposed well-grounded regulation on Morton is in its final stages of concurrence.  The Under Secretary for Benefits has promised to push that through as soon as possible.  We hope to get it out of here, to the Office of the General Counsel, and beyond within the next week or so.  





Individual Unemployability and SMC under 38 USC § 1114(s) (statutory housebound)





The General Counsel has changed their interpretation of the law which pertains to applying the special monthly compensation (SMC) statutory housebound rate to total ratings based upon individual unemployability.  We told you in the January 1999 hotline that, based upon a statement in General Counsel Precedent Opinion 2-94, a veteran in receipt of a total rating based upon individual unemployability could possibly receive SMC under 38 U.S.C. § 1114(s).  However, a statement in precedent opinion 6-99 contradicts this.  The General Counsel clarified for us that they are changing their earlier interpretation and that a veteran in receipt of a total rating based upon individual unemployability cannot receive the statutory housebound rate – that is, the rate under 38 U.S.C. § 1114(s).  We apologize for the confusion this may cause.





Central Office:  Are there any questions on this?





Regional Office:  Am I to assume then that those that we have granted, if we run across them again, should we do a proposal to sever?





Central Office:  It’s not really a severance.  It’s a rate of compensation your paying, so you’re not severing anything.





Regional Office:  You’re right.  I meant reduction.





Central Office:  A reduction.  I would think so, citing the GC opinion--you can do that--yes.





General Counsel:  You could consider it to be a change of interpretation of the law that would require a reduction in benefits.





[NOTE:  After the Conference call, we received several requests for clarification as to whether SMC “s” should be reduced in Individual Unemployability cases.  If the statutory housebound rate was established based upon General Counsel Precedent Opinion 2-94, that action was appropriate at that time.  The clarification in VAOPCGPREC 6-99, itself, is not sufficient grounds to take away that benefit.  Unless there has been an improvement in the veteran’s symptomatology, it would be difficult to support such a reduction.  It would be advisable to be sure that the rating decision reflects the change in the GC’s opinion and gives the reasons and bases for the nonreduction.]





Central Office:  That was the Assistant General Counsel so you can cite him in your decisions.  Any more questions on that?  








Pfau v. West, 12 Vet.App. 515 (1999)





In this case, the daughter of a deceased veteran filed a claim for dependents’ educational assistance (DEA) based upon the establishment of service connection for the lung cancer that caused her father’s death.  In its August 11, 1999, decision, the Court noted that it was a 1994 amendment to 38 U.S.C. § 1116 which permitted presumptive SC for the lung cancer.  The child’s application for DEA benefits was filed in October 1994, more than two years after her graduation from college and six and one-half years after the veteran’s death.  The Court held that the child was not eligible for DEA benefits because she could not, under 38 CFR § 21.4131(f) be paid for training earlier than the effective date of the change in law which established the presumption for lung cancer based on exposure to herbicides.  Although the commencement date of an award of DEA can be based on “[l]liberalizing laws,” such as the amendment to section 1116, that date cannot be earlier than the effective date of the change in the law.”  Since the appellant completed her college education in May 1992, and the effective date of the amendment to section 1116 was November 1994, she was simply not eligible for DEA benefits under 38 U.S.C. § 3501.  The child’s contention, that failure to timely file a claim was overcome by the doctrine of equitable tolling in that she would have been denied even if she applied, was not well taken (a) because she did not exercise due diligence in preserving her rights and (b) even if the claim period was partially tolled, she still could not, under section 21.4131(f), be paid for training earlier than the effective date of the change in law.








James O. Jones v. West, 12 Vet.App. 460 (1999)





In this case, the Court held that the well-grounded requirements for claims under the provisions of § 1151 in effect prior to October 1, 1997 are (1) medical evidence of a current disability; (2) medical evidence, or in certain circumstances lay evidence, of incurrence or aggravation of an injury as the result of hospitalization, medical or surgical treatment, or the pursuit of a course of vocational rehabilitation under chapter 31 of title 38, United States Code; and (3) medical evidence of a nexus between that asserted injury or disease and the current disability.  Under a Savage v. Gober, 10 Vet.App. 488 continuity-of-symptomatology analysis, a well-grounded claim would require (1) evidence that a condition was noted during VA hospitalization or treatment, (2) evidence showing continuity of symptomatology following such hospitalization or treatment; and (3) medical or, in certain circumstances, lay evidence of a nexus between the present disability and the post-hospitalization/treatment symptomatology.  Impact of this case is significant.  While this case was limited by its facts to an analysis of the law pertinent to claims governed by the § 1151 provisions in effect prior to October 1, 1997, it is equally applicable to claims brought pursuant to the revised statute and regulations.





Kessel v. West (U.S. Ct. Vet.App. No. 98-772 Sep. 20, 1999) 





In a full (en banc) Court decision, the Court emphasized that section 1154(b) provides a significant benefit for a combat veteran in that it relaxes the evidentiary requirement regarding service incurrence, or aggravation, of a disease or injury in service.  Once the claim is at the merits adjudication stage, the combat-veteran will be found to have established sufficient evidence of service incurrence or aggravation by his or her own testimony unless there is clear and convincing evidence that the disease or injury was not incurred or aggravated in service.  The appellant in Kessel argued that he was entitled to prevail because the secretary had not presented clear and convincing evidence against the claim at the merits stage.  VA stated, and the Court agreed, however, that the “clear and convincing evidence to the contrary” provision of section 1154(b) applied only to the service incurrence element of a claim, and that it is inapplicable to the current disability and nexus elements.  To the extent that Arms v. West, 12 Vet.App. 188 (1999), might be read as establishing by holding or implying that there is a broader role for section 1154(b), the Court overruled that portion of Arms.








Bustos v. West, 179 F.3d 1378 (Fed. Cir. 1999) 





This is a Federal Circuit case which affirmed the Court of Appeals for Veterans Claims (or CAVC) caselaw relating to clear and unmistakable error under 38 CFR § 3.105(a).  In this case, VA argued that the CAVC correctly construed CUE in the regulation to require re-opening of prior decisions only when the veteran shows that the error was outcome-determinative.  VA’s position is that errors that are harmless cannot serve as the basis for a collateral attack to re-open a final judgment.  The Federal Circuit held that the requirement that CUE must be outcome-determinative is consistent with the other provisions in section 3.105.  The Federal Circuit held that, to prove the existence of CUE as set forth in § 3.105(a), the claimant must show that an outcome-determinative error occurred, that is, an error that would manifestly change the outcome of a prior decision.





For example, the veteran was separated from active service on March 10, 1968.  Although SMRs were silent as to treatment for or findings of hypertension, private medical evidence covering the period September 1, 1968 through October 7, 1968, indicated a diagnosis of essential hypertension.  The medical records showed all blood pressure readings ranging from 150-175 systolic and 100-110 diastolic.  In 1970, service connection for hypertension was denied.  The veteran filed a claim alleging CUE in the 1970 rating action due to the failure to apply the provisions of 38 CFR §§ 3.307(3) and 3.309(a) to his claim.  The failure to apply the regulatory provisions for presumptive service connection in existence in 1970 meets the outcome determinative standard as service connection should have been established for hypertension.





In another example, the veteran was separated from active service on March 10, 1968.  SMRs were silent as to treatment for a mental disorder.  In 1972, he submitted a claim for service connection for schizophrenia.  On August 25, 1969, the veteran had been hospitalized for a two-week period because he had been found in a dazed and unresponsive condition.  After several additional periods of hospitalization, a diagnosis of schizophrenia was made.  Service connection was denied in April 1970.  The veteran has filed a claim alleging CUE in the 1970 rating action due to the failure to apply the regulatory provisions for presumptive service connection.  Since the earliest date of medical evidence that the veteran had schizophrenia was more than one year after the veteran’s separation from active service, the provisions of 38 CFR §§ 3.307(3) and 3.309(a) would not have been for application.  Therefore, the alleged failure to apply the presumptive regulatory provisions to his claim would not be outcome determinative and the CUE claim must fail.








Gahman v. West, 12 Vet.App. 406 (1999)





In this case, the Court held that the veteran’s service medical records and the findings of the Board of Medical Survey clearly and unmistakably demonstrated that the veteran’s condition pre existed and was not aggravated by military service.  The Court noted that although the Board of Medical Survey based its conclusions exclusively on medical history provided by the veteran, this situation was distinguishable from prior caselaw which has held that a bare conclusion, even one written by a medial professional, without a factual predicate in the record does not constitute clear and unmistakable evidence sufficient to rebut the statutory presumption of soundness.  [See Miller v. West, 11 Vet. App. 345, 348 (1998)]





The Court pointed out that in this case there was a factual predicate for the Board of Medical Survey’s conclusion, i.e., the veteran’s own history filtered through the medical expertise of the Board of Medical Survey.  Among other things, the Court noted that the Board of Medical Survey can be distinguished from an ordinary medical professional, since it is not merely a collection of three doctors, but rather it is an entity not unlike the BVA in that it is charged with adjudicating an issue and rendering a factual determination as to the cause and extent of a service member’s disability.








Powell v. West, (U.S. Ct. Vet.App. No. 98-1675 Sep. 21, 1999)





In a September 21, 1999, opinion, the Court reversed a BVA decision relating to a veteran’s claim for increase in the evaluation of his service-connected low back condition.  The veteran was evaluated as 20% disabled under diagnostic code 5295.  The Court pointed out that there were two relevant adequate examinations in the record, both in 1995.  One of these noted, among other things, that the veteran had severe limitation of motion, and paravertebral muscle spasm with no radiculopathy in the lower extremities.  An examination conducted in 1997 did not contradict the previous examinations, but was inadequate as the examiner offered nothing more than what was noted in the previous VA examinations [which recorded decreased ranges of motion and noted the veteran experienced pain throughout the range of motion].  VA erroneously relied upon the third, most recent, examination to infer improvement in the veteran’s condition and deny the veteran’s claim for an increased disability rating and, in doing so, failed to assign the proper evaluation under DC 5292, which warranted a 40% disability evaluation.  The Court held that VA’s failure to assign a 40% disability rating pursuant to DC 5292 was contrary to law and reversed the matter for assignment of the proper evaluation and effective date.








Glover v. West, 185 F.3d 1328 (Fed. Cir. 1999)





On August 2, 1999, the United States Court of Appeals for the Federal Circuit issued a decision in the case of Glover v. West.  Several regional offices have asked whether this decision undermines case law of the Court of Appeals for Veterans’ Claims holding that a claim for increased compensation is well-grounded based on the claimant’s own assertions.  It is our opinion that the Federal Circuit’s decision in Glover is limited to interpretation of 38 CFR § 3.327 which provides regulatory guidance on scheduling reexaminations when there is a need to verify either the continued existence or the current severity of a disability.  That regulation does not govern the scheduling of examinations in cases involving claims for an increased evaluation (see 38 CFR § 3.326(a)).  We would also point out that the Glover decision did not expressly address well-groundedness or the duty-to-assist provisions at 38 U.S.C. § 5107(a).  To overturn the Court’s case law that increased compensation claims are well grounded based solely on a veteran’s assertions would require regulatory action.  There are no plans to undertake such action based on this decision.  Regional offices must continue to follow the well established Court caselaw and accept a veteran’s assertions that his service-connected disability has worsened as a well-grounded claim.  Where the medical evidence of record is not sufficient to adequately evaluate the current level of disability, fulfillment of VA’s duty-to-assist obligations requires scheduling a thorough and contemporaneous VA examination.  A petition for rehearing en banc has been requested by the appellant.  As a result, the Federal Circuit decision is not yet final.








Rodriguez v. West, 189 F.3d 1351 (Fed. Cir. 1999)





In this case, the U.S. Court of Appeals for the Federal Circuit held that 38 U.S.C. § 5101(a) and 38 CFR §§ 3.1(p), 3.152, 3.153, and 3.155(a) establish the requirements and procedures for seeking veterans’ benefits.  To be considered a “claim” or “application” for benefits, the claim, whether “formal” or “informal,” must be in writing.  That is because section 3.1(p) defines “claim”, informal as well as formal, as a “communication in writing.”  The regulation makes clear that there is no set form that an informal written claim must take.  All that is required is that the communication indicate an intent to apply for one or more benefits under the laws administered by the VA and identify the benefits sought. It has never been the policy of VA that an oral conversation without being reduced to a written document constituted an informal claim for benefits.  However, we have routinely accepted a report of contact which gives the details of an oral conversation between that employee and another individual as an informal claim if it identified the benefit sought.  Once identified as an informal claim, if subsequently benefits are awarded, the date of the conversation may be the effective date of the award of benefits.  This decision does not change that policy.





Although the appellant contended that VA violated the provisions of the Outreach statute by failing to provide her with a formal claim form and to assist her in executing it when she visited the regional office in 1987 to seek benefits, the Federal Circuit stated that is was doubtful that the provisions of 38 U.S.C. §§ 5102 and 7722(d) create any enforceable rights for an applicant for benefits who did not receive assistance in presenting a claim.  Neither provision prescribes any remedy for breach.  The Federal Circuit stated that nothing in those provisions indicates, or even suggests, that the VA’s failure to provide assistance to a claimant justifies ignoring the unequivocal command in 38 U.S.C. § 5110(a) that the effective date of benefits cannot be earlier than the filing of an application therefor.  Although interesting, the Federal Circuit’s comments on the lack of enforceable legal obligations under the provisions of section 7722(d) are not a mandate for VA to stop its outreach efforts.  Outreach activities such as the Military Services Program have helped to change the VA’s image to one of an agency that truly does have the concerns of veterans as its priority.








Costantino v. West, 12 Vet.App. 517 (1999) 





In this case, the Court noted that the record did not show that the hearing officer at any time advised the claimant or her representative to submit additional evidence regarding her contentions that the veteran’s service-connected mental condition hastened his death.  The Court concluded that the Board of Veterans Appeals erred in failing to find error in the hearing officer’s failure to suggest to the claimant that she submit medical evidence regarding any relationship between the veteran’s service-connected condition and his refusal of treatment and any relationship between such refusal and his death, as well as any additional records concerning the veteran’s death.  The Court stated that a VA hearing officer has a regulatory duty (38 CFR § 3,103(c)(2)) to “suggest the submission of evidence which the claimant may have overlooked and which would be of advantage to the claimant’s position.”  The absence of a well-grounded claim does not absolve the hearing officer of that duty.  The requirement that hearing officers suggest the submission of evidence which the claimant may have overlooked and which would be of advantage to the claimant’s position was first set out in Douglas v. Derwinski, 2 Vet. App. 435, 441-42 (1992) (en banc), aff’g on this ground Douglas v. Derwinski, 2 Vet. App. 103 (1992).  Hearing officers must, in all cases, be alert to the possible existence of evidence that may assist the claimant and must suggest the submission of such evidence, preferably during the hearing so that it becomes a matter of record.








Hayre v. West, 188 F.3d 1327 9Fed. Cir. 1999)





VA is requesting that the Justice Department file a petition for a rehearing by the full Court of this Federal Circuit opinion.  In this case, the Federal Circuit held that a single request, which was made in 1972, for SMRs specifically requested by the claimant and not obtained by the RO did not fulfill the duty to assist. The Court pointed out that VA had defined its obligation to obtain SMRs in the 1972 version of M21-1.  [VA Adjudication Procedure Manual M21-1, Part VI, par. 6.04(b) (1972)].





The Court pointed out that the CAVC has interpreted the statutory duty to assist to require VA to either “obtain the records before deciding the case or to explain [] [the] failure to do so.”  [Schafrath v. Derwinski, 1 Vet. App. 589, 593(1991)].  Consequently, inherent in the duty to assist is a requirement for the Secretary to notify the claimant if VA is unable to obtain pertinent SMRs specifically requested by the veteran so that the veteran will know the basis for the denial of his or her claim.  In addition, the veteran may independently attempt to obtain the SMRs; or may submit alternative evidence and/or timely appeal.  Breach of the duty to assist in failing to obtain records or provide notice under these circumstances voids the finality of VA’s decision on the claim. 





The Court was clear that it affirmed the CAVC’s decision holding that the veteran did not present a well grounded claim of CUE because he had not specified a factual or legal error in the 1972 rating decision that would have manifestly changed its outcome.  The Court held that the breach of the duty to assist is not the type of error which can be considered clear and unmistakable error.





The Court vacated in part the CAVC’s decision and remanded the matter to the CAVC to determine whether the RO breached its duty to assist as defined in 1972.





Are there any questions on Hayre?  [None}








Death of a Claimant





As we stated during our April 1999 satellite training broadcast involving powers of attorney, the attorney’s representation ceased on the date of the veteran’s death.  Also, the veteran’s claim ceased as of the date of his/her death.  Regional offices should notify the attorney that his/her representation had ceased at the claimant’s death, just as you would if the attorney had been replaced by another representative.





Regional offices will have to have a claim for accrued benefits from an accrued-beneficiary before a determination as to payment of benefits can be made.  If a favorable decision was issued prior to the claimant’s death, there is no change to current procedures outline in M21-1, Part IV, Chapter 27.  Please remember that the attorney most likely will not be entitled to payment of attorney fees from the accrued benefits unless the accrued claim was denied, denial upheld by the BVA and then the attorney was hired by the accrued-beneficiary.  The only action that may be available to the attorney who represented the deceased claimant would be to seek payment from the deceased claimant’s estate.





Central Office:  Are there any questions?





Regional Office:  What is the change there?





Central Office:  Basically, it is similar to what you’ve done in the past.  When a veteran dies, the claim dies.  If you get an accrued beneficiary claim then you redo the issue to determine whether or not accrued benefits are payable.  There’s really no change.





Death of a Representative





It has come to our attention that two private attorneys have died.  As of the date of the attorneys’ deaths, the claimants are in an “unrepresented” status.  As you encounter a case in which the attorney representative has died, you will need to let the claimant know that VA is aware of the death of his/her representative and that we consider him/her unrepresented for VA purposes.  Please remember that attorney fees are still subject to payment (to the estate of the attorney) from past-due benefits.  The procedures for potential payment of attorney fees outlined in M21-1, Part III, Chapter 12 must still be followed.





The first attorney was William G. Smith, Los Angeles, California.  Mr. Smith represented veterans in almost all regional offices.  He had a special Power of Attorney Code (00D) which was to be input in the BDN system.  When we asked for a print of all cases involving that special code, only six cases were on the list.  There are several other private attorneys and Agents who have been assigned, at their request, special POA codes.  They are, generally, private attorneys who represent veterans throughout the United States and Manila.  We ask that you ensure that all employees are aware of the listing of POA codes for those private attorneys that is found in M21-1, Part II, Chapter 6, Exhibit B.5 and ensure the appropriate action to input the correct POA code is taken.





The second attorney was Paul Ramos-Morales who represented claimants under the jurisdiction of the San Juan Regional Office.  Although we believe that his representation was limited to that office, it is possible that claims folders were transferred.  If your office comes across a folder in which Mr. Ramos-Morales represented the claimant, please follow the procedures above.





If your office becomes aware of the death of a private attorney, please notify the Judicial Review Staff of that fact, and, if known, whether the attorney may have represented clients who were under the jurisdiction of other regional offices, or only yours.





Central Office:  Are there any questions on those two topics?





Regional Office:  I have a question concerning the death of a claimant in revoking of the power of attorney upon a death.  We’ve had a history of allowing the power of attorney reasonable time for access of the file.  Do you have the court case that decided that?





Central Office:  [In Smith v. Brown, 10 Vet.App. 330 (1997), the Court invalidated 38 CFR §§ 20.611 and 20.1302 to the extent that they permitted the veteran’s authorized representative to carry on an appeal that was pending at the time of the claimant’s death.  Although not specifically cited by the Court, that portion of 38 CFR 1.25(d) which permitted continuation of representation after death was, in effect, also invalidated.  A proposal to delete that language from the regulation has been published and it is anticipated that a final rule will be forthcoming.  However, the Court’s decision takes precedence over the rule.  Upon the death of a claimant, representation authorization ceases.  The representative of the deceased claimant has no authority to access VA records on the deceased individual.]





Central Office:  Any other questions?  [none]








Certification of FOIA Requests





Professional Staff Group VII (PSG VII) has reported that they frequently receive claims folders after regional offices have acted on requests for a copy of the file.  Often the RO has neglected to attach a copy of the letter which accompanied release of the records to the claims folder.  The Court is aware that one free copy of the record may be released to either the veteran or his/her representative.  All subsequent copies require reimbursement.  If VA has provided a copy to the appellant, it is his/her responsibility to provide the copy of the record to their representative or to pay for another copy.  Without a certification letter, it is difficult for PSG VII to determine if a copy has already been provided to either the veteran or his representative.  Please remind those individuals who respond to FOIA requests that a copy of the cover letter accompanying the response must be made a part of the claims folder.  It is possible that the RO may be required to copy the c-file a second time if PSG VII receives a second request and they are unable to show that the original request for ONE free copy was completed.








Professional Staff Group VII (PSG VII) Contacts





The point of contact for claims folder transfers to Professional Staff Group VII has been changed.  Effective Monday, October 11th, regional offices should call (202) 233-8536 or (202) 233-6564.





We have also been informed that a new telephone system will be installed for that group sometime within the next two weeks.  There will be a telephone number change as a result.  The new numbers are not known.  But, the telephone company has assured PSG VII that anyone dialing a 233-number will get a recorded message advising of the new number when the change takes place.





Central Office:  Are there any questions on that?  [none]








WARMS


(Web-Automated Reference Materials System)





Just a reminder that ARMS data appears at www.vba-arms.nctsw.navy.mil on the WARMS Internet web site.  WARMS contains court decisions, GC opinions and assessments for those documents which have been submitted for inclusion in ARMS.  Veterans Benefits Administration data is updated upon receipt and there may be several updates on a daily basis.  Users accessing the web site should refresh frequently because of the update cycle.





Central Office:  Are there any questions?  [none]





Closing Remarks





Central Office:  Are there any questions/matters you’d like to discuss?  [none]  Our next Judicial Review Conference Call will be held on January 6, 2000 at 11:00 a.m. EST.
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