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What is this case about?





The Federal Circuit determined that it had jurisdiction to review constitutional challenges to VA’s rating schedule.  The Court dismissed the claimant’s petition which challenged revised 38 CFR § 4.114, specifically diagnostic code (DC) 7351, as being unconstitutionally vague.





How does this affect VBA? 





No new significance. 





What is a brief summary of the facts? (this should include whether the court affirmed, remanded or reversed the VA decision)





(For an explanation of how the Court reached the conclusion that it had jurisdiction to review constitutional challenges to the rating schedule, please see the Court’s opinion.)  In essence, DC code 7351 (effective from July 2, 2001), which pertains to the criteria for evaluating a veteran’s condition following a liver transplant, provides for a one hundred percent rating for an indefinite period following (hospital admission for) transplant surgery and for a minimum thirty percent rating.  A “note” following DC 7351 provides, among other things, that one year after hospital discharge, a mandatory VA examination shall be conducted in order determine the appropriate disability evaluation.  The claimant alleged that these provisions are unconstitutionally vague because there are no standards to govern the assignment of any rating evaluation greater than thirty percent and because it is unclear what a veteran is required to do in order to retain a one hundred percent disability rating.   





What were the reasons for the Court’s decision?





The Court reviewed the Supreme Court’s general standard governing void-for-vagueness challenges.  It concluded that in order for enactment of a law to be void for vagueness any prohibitions must be clearly defined.  In this case, it is entitlement, not prohibitions that are at issue.  The Court noted that DC 7351 merely serves as a guide that medical examiners employed by VA use in determining whether and to what degree a veteran is disabled for purposes of awarding benefits.  
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