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What is this case about?





The Federal Circuit affirmed the Court of Appeals for Veterans Claims’ (CAVC) dismissal of the veteran’s appeal as untimely.  





How does this affect VBA? 





No new significance.





What is a brief summary of the facts?





The veteran filed an appeal to the CAVC within the 120-day period following a January 22, 1998, Board of Veterans Appeals (BVA) decision.  In June 1998, he asked that his appeal be dismissed without prejudice and the CAVC dismissed his appeal.  In January 1999, the veteran filed with the BVA a motion for reconsideration of its January 1998 decision.  In June 1999, the BVA denied reconsideration and in September 1999 the veteran filed a notice of appeal (at the CAVC) with respect to both the January 1998 BVA decision and the denial of reconsideration.  The CAVC dismissed the appeal as untimely.  The veteran appealed to the Federal Circuit.





What were the reasons for the Court’s decision? 





Despite the veteran’s arguments to the contrary, once the veteran’s initial appeal was dismissed, the CAVC no longer had jurisdiction over the action.  If, rather than file an appeal with the CAVC, he had filed a motion for reconsideration with the BVA during the 120-day appeal period, his CAVC appeal period would have been tolled.  The appellant would then have had 120 days from the date that notice of the BVA’s reconsideration decision was sent to file a notice of appeal with the CAVC.  





In this case, since he had already filed an appeal with the CAVC, he could have asked the CAVC to suspend proceedings in his pending appeal while he sought reconsideration.  If the BVA had denied reconsideration, the veteran’s pending appeal would have proceeded.  If the BVA indicated it was inclined to grant reconsideration proceedings, the CAVC would have entertained a motion to remand the case to the BVA for reconsideration proceedings.  After that, if the veteran were unsatisfied with the result of the remand proceedings, he could have appealed to the CAVC.  
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