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FACTS:  The surviving spouse of the veteran who had been service connected for degenerative arthritis of multiple joints filed a claim for service connection for the cause of the veteran’s death.  On the death certificate, the immediate cause of death was shown as bacterial pneumonia.  Underlying causes of death were shown as arthritis, tendonitis, coronary artery disease, and congestive heart failure.  The evidence before VA included an opinion from an internist, the veteran’s treating physician, an opinion from another doctor, specialty unknown, both of which were submitted by the surviving spouse and which favored service connection; an opinion from a VA pulmonary disease specialist as well as an opinion from another VA doctor who was also a pulmonary specialist and a critical care specialist, both of which did not favor service connection.  VA denied the claim and the Court of Appeals for Veterans Claims (CAVC) affirmed.  The claimant argued that the CAVC erred when it failed to adopt the “treating physician” rule, which would require that additional evidentiary weight be given to the opinion of a physician who had treated the veteran.  





ANALYSIS:  The Federal Circuit noted that the “treating physician” rule was specifically designed to address problems generated by the Social Security system, where the fact finder must weigh the diagnosis of a claimant’s physician against the opinions of the Social Security Administration’s consulting physicians.  The rule helps to resolve conflicting medical evidence by assuming that a Social Security claimant’s own treating doctor is the physician best able to present a complete picture of a the claimant’s medical conditions.  The claimant argued that VA’s refusal to apply the “treating physician” rule violates the benefit of the doubt requirement set forth in 38 U.S.C. § 5107(b).  The Federal Circuit rejected the claimant’s argument finding that the treating physician’s rule actually conflicted with the benefit of the doubt rule which requires that when evidence is in equipoise, the benefit of the doubt goes to the veteran.  The treating physician’s rule requires that the treating physician’s opinion be given more weight, regardless of whether the physician’s opinion favors the veteran.  In addition, the treating physician’s rule conflicts with 38 C.F.R. § 3.303(a), based upon 38 U.S.C. § 7104(a), which requires that service connection determinations will be based upon review and consideration of all evidence of record.  Thus, the Federal Circuit concluded that the VA benefit statutes and regulations do not provide any basis for the “treating physician” rule and, in fact, appear to conflict with such a rule.  





IMPACT/RECOMMENDED VBA ACTION(S):  None.  Currently, VA does not apply the “treating physician” rule when weighing evidence.
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