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ISSUE(S):  Whether, for appeal purposes before the Federal Circuit, the underlying facts of the CUE and New and Material Evidence claims in this case are so intimately connected that they should be appealed together. 	





ACTION BY COURT:  Dismissed	DECISION DATE:  January 18, 2001





FACTS:   The veteran was discharged from active duty in 1965, after he was diagnosed with a congenital eye disorder.  Beginning in 1966, he filed a series of claims for service connection for an eye disorder, all of which were denied.  In 1996, the veteran claimed that the VA committed a CUE when it denied his original claim in 1966.  At the same time, he presented what he believed to be new and material evidence sufficient to reopen the denied claim.  VA found no CUE in the original decision, and also found that new and material evidence had not been submitted.  The veteran appealed to the Court of Appeals for Veterans Claims (CAVC).  The CAVC denied the veteran’s claim of CUE and remanded to the Board of Veterans’ Appeals (BVA) the veteran’s claim that he had submitted new and material evidence sufficient to justify reopening of the claim.  The veteran appealed the denial of the CUE claim to the Federal Circuit.  





ANALYSIS:   The Federal Circuit noted that it had to decide whether the two claims are separate claims, which may be appealed separately, or whether they are parts of the same claim, which must be appealed together.  The Court distinguished this case from Elkins v. Gober, 229 F.3d 1369 (Fed. Cir. 2000), which analyzed the separability of veterans’ claims.  In Elkins, the Court found that it had jurisdiction to consider the appeal of the denied claims, despite the remand of the other claims.     





In this case, the Court held that, unlike in Elkins, the facts underlying the two claims are sufficiently intertwined that they should be considered together.  Analysis of both claims must begin with a careful evaluation of what occurred in the course of making a decision in the 1966 claim for service connection, to determine whether that decision was clearly and unmistakably erroneous in view of the law and evidence available at the time, and whether the newly presented evidence is in fact new and material.  Because the underlying facts of the two claims are so intimately connected, the Court concluded that they should be appealed together.





IMPACT/RECOMMENDED VBA ACTION(S):  The impact of this case is upon the BVA and the CAVC.
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