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ISSUE(S):  38 USC § 1151 claims do not survive the veteran’s death





ACTION BY COURT:  Affirmed CAVC	DECISION DATE:  4-12-2001





FACTS:  The veteran died while his claim for benefits under 38 U.S.C. § 1151 was on appeal to the Court of Appeals for Veterans Claims (CAVC).  The veteran’s surviving spouse asked to be substituted as the appellant.  The CAVC, citing Landicho v. Brown, 7 Vet. App. 42 (1994), held that the veteran’s claim for disability compensation did not survive his death.  It vacated the Board of Veterans Appeals (BVA) decision and dismissed the case for lack of jurisdiction.  The veteran’s surviving spouse appealed.





ANALYSIS:  The Federal Circuit noted that in previous decisions holding that disability claims do not survive a veteran’s death, it had explained that under chapter 11’s statutory scheme, disability compensation is generally payable only to veterans, while death benefits are payable to survivors.  See Richard v. West, 161 F.3d 719 (Fed. Cir. 1998).  Also, the plain language of section 1151 forecloses the surviving spouse’s claim that the veteran’s action survives his death.  Congress has specifically provided that disability compensation under section 1151 is awarded in the same manner as if such disability were service connected.  Service-connected disability compensation is awarded under section 1110 and the Court has previously determined that a veteran’s claim under section 1110 is extinguished by the death of the veteran.  Therefore, it follows directly from the language of section 1151 that a claim for disability compensation under section 1151 is extinguished by a veteran’s death.  





IMPACT/RECOMMENDED VBA ACTION(S):  None.
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