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FACTS:  (This assessment does not cover the portions of the decision relating to either the alleged abuse of discretion by the CAVC or the Court’s lack of jurisdiction over the application of law to facts.)  The veteran alleged CUE in a 1945 regional office (RO) decision.  In support of this allegation, he argued that the Court of Appeals for Veterans Claims (CAVC) should have considered evidence that was not before the RO at the time of the 1945 rating decision.  He also argued that the CAVC’s application of a presumption of regularity to the RO’s actions violated 38 U.S.C. § 5107(b).  





ANALYSIS:  Type of evidence that may be considered in a claim for CUE:  The veteran argued that the CAVC misinterpreted 38 U.S.C. § 5109A(a) and 38 C.F.R. § 3.105(a), and that these provisions do not limit the type of evidence that can be considered when an RO decision is being evaluated for CUE.  Although the language of section 5901A does not expressly limit the evidence that can be considered in a CUE challenge to evidence that was of record at the time the challenged decision was made, the legislative history of the statute, the purpose of the statute, and the overall statutory scheme for reviewing veterans’ benefits decisions all indicate that Congress intended the evidence to be so limited.  As set forth in the legislative history, the purpose behind section 5109A is to provide for the correction of obvious, outcome-determinative errors in an RO decision.  If additional evidence is needed to discern an error in the prior decision, the decision itself was not made in error and does not contain a CUE.  





Having determined that the word “evidence” in section 5109A is limited to evidence that was of record at the time the challenged decision was made, the Court stated that it could not give the term “evidence” in rule 3.105(a) a broader meaning.  





The Court also pointed out that it had upheld 38 C.F.R. § 20.1403(b)(1) (which provides for CUE challenges to BVA decisions and requires such challenges to “be based on the record and the law that existed when [the challenged] decision was made”) as a reasonable exercise of VA’s authority to fill a gap in 38 U.S.C. § 7111—the absence of an explanation of the meaning of the term “evidence”.





CAVC’s application of the presumption of regularity in connection with the CUE claim:  The veteran argued that the 1945 RO decision was based on CUE because the RO had misapplied Extension No. 6 of the Schedule for Rating Disabilities in effect at the time.  He argued that there was no evidence that his partial employment was “feasible and advised”, as Extension No. 6 required for a 50% disability rating.  The CAVC responded to this argument by noting that at the time the 1945 RO decision was issued, there was no requirement that the RO provide a comprehensive statement of the reasons and bases for its decision, as required under current law.  The CAVC applied a “presumption of regularity” to the 1945 decision and concluded, “the requisite finding [that partial employment was feasible and advised] is implicit and not inconsistent with the evidence then of record”.  The CAVC found that the veteran had failed to rebut the presumption of regularity and affirmed the BVA decision upholding the 1945 RO decision.   





The veteran argued that the application of the presumption of regularity in this case was contrary to the express language of 38 U.S.C. § 5107(b), which provides that “[w]hen there is an approximate balance of positive and negative evidence regarding any issue material to the determination of a matter, the Secretary shall give the benefit of the doubt to the claimant”.  According to the veteran, a preponderance of the evidence is required before an issue can be resolved against the veteran.  The Federal Circuit found that the CAVC reliance on the presumption of administrative regularity did not conflict with section 5107(b).  The only evidence on the issue of whether the RO considered the “feasible and advised” requirement of Extension No. 6 is the RO decision awarding the veteran a 50% disability.  In view of (1), the presumption of validity that attaches to final RO decisions; (2), the fact that, in 1945, an RO was not required to set forth its findings of fact in its decision; and (3), the court’s determination that the requisite finding of the “feasible and advised” requirement was consistent with the evidence of record, the CAVC correctly presumed that the RO made the required finding.  





IMPACT/RECOMMENDED VBA ACTION(S):  The provisions of this opinion should be added to the CUE chapter in the Summary of Significant Holdings.
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