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NAME:  Abbs and Wisner v. Principi 

ISSUE(S):  Entitlement to Equal Access to Justice Act (EAJA) fees


ACTION BY COURT:  Affirmed lower Court 

DECISION DATE:  January 26, 2001 

FACTS:   The attorney in this case represented both claimants, Abbs and Wisner, before the Court of Appeals for Veterans Claims (CAVC).  Both appeals involved a request for service connection based upon the submission of new and material evidence.  While these cases were pending before the CAVC, the Federal Circuit, in Hodge v. West, overturned Colvin v. Derwinski, a CAVC ruling that set the standard for determining whether new and material evidence had been submitted.  Based upon the Federal Circuit’s action in Hodge, the CAVC vacated the Board of Veterans’ Appeals decisions in both Abbs and Wisner and remanded the claims for readjudication consistent with Hodge.  The attorney filed a request for EAJA fees for his work before the CAVC, arguing that the CAVC’s position in Colvin was not substantially justified.  The CAVC denied the request for EAJA fees, holding that the CAVC is not an “agency” of the United States for EAJA purposes.  The claimants, through their attorney, appealed the CAVC ruling to the Federal Circuit. 

ANALYSIS:  The Court analyzed caselaw relating to the filing of frivolous lawsuits and imposing sanctions upon attorneys for filing frivolous lawsuits.  The Court noted that an award of sanctions is appropriate when a party grounds its appeal on an argument that is unsupported by authority and contradicted by the clear and explicit language and legislative history of the statute.  The Court pointed out that the appeal here meets the standard for an appeal that is both frivolous as filed and as argued.  According to the Court, appellants cited inapplicable authority, distorted cited authority, and made irrelevant and illogical arguments.

The Court noted that the EAJA specifically applies to proceedings for judicial review of agency action, brought by or against the United States or any agency.  For purposes of the EAJA, the United States includes “any agency and any official of the United States acting in his or her official capacity”.  The CAVC, by contrast, is specifically denominated a “court”.  The appellants did not cite case law or statutory text in support of their argument that the CAVC is an agency for purposes of the EAJA.  The Court found that the legislative history and the clear language of the EAJA do not support, but rather refute, a conclusion that the CAVC should be considered an agency of the United States.  As a result, the Federal Circuit imposed sanctions upon the attorney and ordered payment by the attorney to the United States for the reasonable costs of printing, copying, and “the like” incurred by the United States in defending the appeal before the Court.    
IMPACT/RECOMMENDED VBA ACTION(S):  None 
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