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FACTS:  After his discharge from active service, the veteran filed a claim for service connection for a back disability.  The regional office (RO) denied his claim, finding no evidence of service connection, although his service medical records (SMRs) “included certain diagnostic codes that were not understandable to a lay person.”  Following a request to reopen his claim, the veteran submitted numerous records, including excerpts from Army regulations that explained the diagnostic codes in his SMRs.  He was given a medical examination which revealed that he had a congenital back abnormality that was probably exacerbated during service.  As a result, the veteran was awarded service connection.





The veteran filed a claim of clear and unmistakable error (CUE) in the earlier decision arguing that had the RO consulted the Army regulations that explained the diagnostic codes in his medical records, it would have found his disability to be service connected at the time of the earlier decision.  The Board of Veteran’s Appeals (BVA) found the RO’s failure to consult the Army regulations did not rise to the level of CUE.  The Court of Appeals for Veterans Claims (CAVC) affirmed, finding that the Army regulations did not compel a different result because reasonable minds could still differ as to the interpretation of the medical records.   





ANALYSIS:  The veteran argued that the CAVC erred in interpreting CUE to require a manifest error that would have changed the outcome of the decision.  He argued for a more lenient standard that would take into consideration the “benefit of the doubt” rule of 38 U.S.C. § 5107(b).  The Federal Circuit agreed with the CAVC’s interpretation of CUE and pointed out that in Bustos v. West, 179 F.3d 1378 (1999), it upheld the CAVC’s interpretation that “clear and unmistakable error” requires that the error be outcome-determinative as consistent with 38 C.F.R. § 3.105(a).  





The Court also pointed out that in January 1999, VA published final regulations concerning revision of BVA decisions on grounds of CUE.  See 38 C.F.R. § 20.1403.  These new regulations, which are consistent with Bustos, state that the “benefit of the doubt” rule does not apply to a motion for revision based upon CUE.  





IMPACT ON DECISIONMAKERS/RECOMMENDED VBA ACTION(S):  None
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