DECISION ASSESSMENT DOCUMENT








DOCKET NO.:  00-7019 (Fed. Cir.)		ACTIVITY:  RATING





NAME:  Summers v. Gober





ISSUE(S):  Nexus requirement of a well grounded claim	





ACTION BY COURT:  Affirm 	DECISION DATE:  9-1-2000





FACTS:  When the veteran was discharged from active duty in 1971, he reported that during service in Vietnam in September 1969, he was hospitalized for three days for treatment of a hepatitis condition.  In 1994 the veteran was diagnosed with hepatitis C and he claimed service connection for hepatitis alleging that it was caused by exposure to Agent Orange or by drinking contaminated water.  Noting that the only in-service notation of hepatitis was the veteran’s statement on his separation form, the Board of Veterans Appeals (BVA) held that the veteran had to show that a physician had made a diagnosis of hepatitis during service based on laboratory testing.  In addition, the BVA found no evidence linking the veteran’s current hepatitis diagnosis to any in-service contraction (or risk factor) of the disease.  The BVA also denied the veteran’s claim on the basis of direct service connection, finding that the preponderance of the evidence was against the claim. 





On appeal to the Court of Appeals for Veterans Claims (CAVC), the veteran argued that he was entitled to service connection under 38 CFR § 3.303(d) (Postservice initial diagnosis of the disease) because the condition was noted during service and diagnosed afterwards.  The CAVC determined the veteran did not well ground his claim, because he failed to present competent medical evidence linking his present condition to any in-service condition of hepatitis.  Second, because the veteran failed to present a well grounded claim, the CAVC held any failure by the BVA to consider subsection 3.303(d) constituted harmless error.  





ANALYSIS:  (This assessment does not cover a dissent by Chief Judge Mayer).  The veteran argued to the Federal Circuit that the language of subsection 3.303(d) means that if a claimant is diagnosed with a disease after service, and the evidence establishes that such a disease is the same as incurred in service, then medical nexus evidence is not required.  The Court disagreed.  Subsection (d) does not satisfy the nexus requirement by presumption nor does it provide any alternative for establishing a nexus.  It does not address what evidentiary standards may apply to, or the elements of proof required of, a well grounded claim.  It merely provides an opportunity for veterans with injuries or diseases diagnosed after they have completed service to make a valid claim of service connection, even though they may not be entitled to any presumption of service connection. 





IMPACT/RECOMMENDED VBA ACTION(S):  None.  This interpretation of subsection 3.303(d) is the same as VA’s interpretation of that subsection.  
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