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ISSUE(S):  EAJA - Jurisdiction





ACTION BY COURT:  Dismissal	DECISION DATE:  5-9-00





FACTS:  The veteran’ claim was remanded by the Court of Appeals for Veterans Claims (CAVC) for further administrative review under a revised regulation.  Subsequently, the veteran’s claim was granted.  Appellant then requested attorney fees and expenses under the EAJA.  However, the Court denied this claim because the Secretary had acted reasonably and therefore the agency’s position was substantially justified.  The appellant raised issues of constitutional right and statutory interpretation in order to invoke jurisdiction on the Federal Circuit.  





ANALYSIS:  The Federal Circuit held that there was no constitutional issue raised.  There was no deprivation of due process or property interest, as the appellant alleged.  The question of whether the Secretary’s position was substantially justified is a question of fact and constitutional right.  The Federal Circuit went on to state that the interpretation of the statute is within the Court’s jurisdiction, however, the question of whether the Secretary’s position was substantially justified is again a question of fact and not subject to review by the Federal Circuit.
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