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Background/Analysis:  In January 2000, VA amended 38 C.F.R. § 3.22 to restrict the award of Dependency and Indemnity Compensation (DIC) benefits to survivors of deceased veterans to cases where the veteran (during his or her lifetime) had either been rated totally disabled for a service-connected condition or conditions for at least ten years, or would have established such right but for clear and unmistakable error by VA in adjudicating the veteran’s claim.  This regulation does not permit the "hypothetical entitlement" for DIC claims filed under 38 U.S.C. § 1318.





In this case, several veterans organizations petitioned the U.S. Court of Appeals for the Federal Circuit, challenging the validity of § 38 C.F.R. § 3.22.  The Court concluded that § 3.22 is inconsistent with a Board of Veterans’ Appeals regulation, 38 C.F.R. § 20.1106, which does permit "hypothetical entitlement" for the enhanced DIC benefit under 38 U.S.C. § 1311(a)(2). 





The Court remanded the case for VA to conduct rulemaking which will either explain why these regulations are inconsistent on the "hypothetical entitlement" issue or revise one of the regulations so that they are consistent.





IMPACT/RECOMMENDED VBA ACTION(S):  Fast Letter 01-77, issued on August 17, 2001, ordered a stay of claims for DIC benefits involving "Hypothetical Entitlement" under the provisions of 38 U.S.C. § 1318.  This fast letter ordered the following:  1)  suspend the adjudication of entitlement to DIC benefits under the provisions of 38 U.S.C. § 1318 where the veteran was not rated totally disabled for a continuous period of at least ten years prior to death; 2)  a dictated letter is to be prepared notifying the claimant that, per the Court’s decision, an adjudication on the issue of entitlement will be deferred pending the completion of rulemaking; 3)  the end product is not to be cleared and a manual log is to be maintained which shows the name and claim number of the deferred claim.  More instructions on claim control will be sent to regional offices in the near future.  Section 1318 claims where the veteran was rated totally disabled for a continuous period of at least ten years prior to death should be adjudicated as soon as possible.








