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FACTS:  (This assessment will only cover the claim for service connection for asbestosis.)  The regional office (RO) and the Board of Veterans Appeals (BVA) found the veteran’s 1991 claim for service connection for asbestosis to be well grounded based on the veteran’s current diagnosis of asbestosis and his alleged possible exposure to asbestos on troop transport ships during World War II, in light of the known long delay between exposure to asbestos and the development of asbestosis.  The regional office denied the claim on the merits, finding no conclusive evidence that the veteran had been exposed to asbestos while in service , but that he had been exposed post service to large amounts of aerosol asbestos during his nearly forty years working as a carpenter for U.S. Steel. 





On appeal, the BVA agreed with the regional office that the claim was well grounded, and that it should be denied on the merits.  The BVA noted that DVB Circular 21-88-8, referenced by the veteran, discussed levels of in-service exposure to asbestos much greater than that of the veteran, and it agreed with the RO that extensive evidence supported the veteran’s post-service exposure, while no credible evidence supported his in-service exposure.  The veteran appealed to the Court of Appeals for Veterans Claims (CAVC) alleging that the BVA failed to consider properly the DVB circular and that VA had not fulfilled its duty to assist him.  





The CAVC held that the veteran failed to submit a well grounded claim.  Although the CAVC found that the veteran had a medical report with a diagnosis of asbestosis, and it assumed that his own testimony could suffice as in-service exposure to asbestos, it found that there was no evidence connecting the two, as required by Caluza v. Brown, 7 Vet. App. 498, (1995).  Also see Epps v. Gober, 126 F.3d 1464 (Fed. Circ. 1997).  Because the claim was found not well grounded, the CAVC did not address the veteran’s arguments regarding the merits.  The CAVC held that VA’s finding the claim well grounded was harmless error and affirmed the BVA’s denial of the veteran’s asbestosis claim.





ANALYSIS:  The Federal Circuit stated that if the RO and BVA find a claim to be well grounded and VA undertakes to assist the veteran, and the veteran later raises the question of whether VA properly fulfilled this duty, then the CAVC must address that issue on the merits.  This is true regardless of the CAVC’s assessment as to whether the claim was well grounded to begin with since VA has already made that determination and has committed to providing the necessary assistance.  The Federal Circuit concluded that the CAVC erred when it reconsidered whether the veteran’s claim was well grounded, rather than directly addressing the veteran’s contentions regarding breach of the duty to assist and the findings of the BVA on the merits of the claim.  Therefore, since the basis for the CAVC’s ruling was an improper consideration as to whether the claim error was well grounded, the rule of harmless error was not applicable in this case.  





IMPACT ON DECISIONMAKERS:  The holding in this case primarily affects the CAVC.  However, it contains CAVC guidance on well grounded claims based upon asbestos exposure.  Specifically, to present a well grounded claim based upon alleged asbestos exposure, medical evidence showing a relationship between the alleged exposure and an asbestos-related disease is required.  





RECOMMENDED VBA ACTION(S):  None.
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