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DOCKET NO.:  99-7023 (Federal Circuit)		ACTIVITY:  CAVC Jurisdiction





NAME:  Maggitt v. West





ISSUE(S):  The Federal Circuit found that the CAVC had jurisdiction to consider the veteran’s constitutional and statutory arguments raised for the first time on appeal.





ACTION BY COURT:  Remand		DECISION DATE:  2-3-00





FACTS:  (This assessment summarizes only the Federal Circuit’s actions relating to the claims for service connection for asthma, knee condition and skin condition.)  When the veteran’s claims were on appeal to the Court of Appeals for Veterans Claims (CAVC), he raised two arguments for the first time.  One was a challenge that VA’s actions were not constitutional (he said that the regional office’s failure to cite applicable caselaw violated his right to due process).  The second was a charge that VA violated the Administrative Procedure Act (APA) when it improperly repealed two regulations.  With respect to the veteran’s APA argument, the CAVC concluded that the veteran failed to exhaust his administrative remedies by failing to present the issue to either the regional office or the Board.  As a result, the CAVC found that it had no jurisdiction over the matter.  As for the due process contention, the CAVC stated that the issue had not been presented earlier and consequently, the CAVC had no jurisdiction to review it either.  





The veteran filed a motion asking the CAVC to recall its judgment and remand his claims to the Board of Veterans’ Appeals (BVA or Board) so that his request to reopen his claims based upon new and material evidence could be reviewed under the Hodge standard.  See Hodge v. West, 155 F. 3d 1356 (Fed. Cir. 1998).  The Hodge decision (which revised the Colvin standard for new and material evidence) was issued two days prior to the date the CAVC issued its judgment in this case.  The CAVC denied the veteran’s request because he “failed to show good cause or special circumstances that would justify the recall of the Court’s judgment.”  





ANALYSIS:  The Federal Circuit held that the CAVC did not lack jurisdiction to consider the veteran’s constitutional and statutory arguments and the request for remand.  The Federal Circuit stated that the CAVC has the “power to affirm, modify, or reverse a decision of the Board or to remand the matter as appropriate.”  38 U.S.C. § 7252(a).  A “decision” of the Board, for purposes of CAVC’s jurisdiction under section 7252, is the decision with respect to the benefit sought by the veteran.  The Federal Circuit concluded that the CAVC has jurisdiction to hear arguments presented to it in the first instance, as long as it otherwise has jurisdiction over a veteran’s claim.  





As for applying the doctrine of exhaustion of administrative remedies, the Federal Circuit vacated the portion of the CAVC’s decision that found that the exhaustion doctrine precluded the veteran’s APA argument.  The Federal Circuit found that the question whether the doctrine should be invoked entails a case-by-case analysis of competing individual and institutional interests, including whether the CAVC should remand the matter to the Board.  The Federal Circuit stated that this case presents the opportunity for the CAVC to articulate the grounds upon which the exhaustion doctrine should, or should not, be invoked. 





As for the veteran’s motion to recall judgment and remand his claim for service connection for a knee condition for reconsideration under Hodge, the Federal Circuit held that the CAVC abused its discretion when it declined to recall judgment, stay issuance of mandate and remand the veteran’s knee claim to the Board for reconsideration under Hodge.  





Also, the Federal Circuit vacated the CAVC decision regarding the claims for service connection for asthma and skin disorder despite the fact that, at the CAVC, the veteran did not challenge the BVA’s conclusion that the evidence relating to these claims was not “new.”  He argued that he did not do so because Colvin presented a formidable barrier to a successful argument that the “new” evidence was material.  Persuaded by the veteran’s argument, the Federal Circuit remanded the claims to be reconsidered under the Hodge standard.  





IMPACT ON DECISIONMAKERS/RECOMMENDED VBA ACTION(S):  This case should primarily impact the CAVC.  There may be an impact on the BVA and VBA in the event that cases are remanded.  These remands should occur only if evidentiary development is necessary to respond to an argument raised before the Court.  
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