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FACTS:  While the veteran’s claim for service connection for retinitis pigmentosa was being reconsidered by the Board of Veterans’ Appeals (BVA or Board), the Board requested the opinion of a medical expert.  The Chief of Opthamology Services of a VA medical center submitted a report in which he concluded that the veteran suffered from retinitis pigmentosa prior to August 1949 when he was inducted into military service and that the decreased visual acuity he experienced during his service was consistent with the natural progression of the disease.  Following receipt of this report, the Board concluded that the evidence clearly and unmistakably demonstrated that retinitis pigmentosa pre-existed the veteran’s entry into active service and that any increase in retinitis pigmentosa during active service was due to the natural progress of that condition.  The Board again denied service connection and the Court of Appeals for Veterans Claims (CAVC) affirmed the denial. 





ANALYSIS:  On appeal to the United States Court of Appeals for the Federal Circuit (Federal Circuit or Court), the veteran argued that the statutory presumption of soundness (38 U.S.C. § 1111) may be rebutted only by contemporaneous preservice clinical evidence or recorded history showing that the veteran was suffering from the disease or condition in question before entering military service.  The Federal Circuit found that the statute and the regulation, 38 C.F.R. § 3.304(b), do not support the veteran’s argument and affirmed the decision of the CAVC.  





The Federal Circuit found the statute requires only that the evidence, whatever it may be, must lead, clearly and unmistakably, to the conclusion that the injury or disease existed before the veteran entered service.  Further, according to the Federal Circuit, the regulation emphasizes that in determining whether the presumption of soundness has been rebutted, the finder of fact should “consider all medically accepted evidence bearing on whether the service member was suffering from the disease or injury in question prior to induction and should give weight to particular evidence based on accepted medical standards and medical knowledge regarding the known characteristics of particular diseases”.  The Court noted that in particular, the regulation permits the finder of fact to consider records made “prior to, during or subsequent to service” concerning the inception of the disease.  The Court did not address the question of whether the evidence in this case was sufficient to rebut the presumption, since that was a matter outside of its jurisdiction.  





�
IMPACT ON DECISIONMAKERS:  No new impact.  This case may be a useful training tool on the topic of presumption of soundness. 





RECOMMENDED VBA ACTION(S):  None.
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