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FACTS:  (This assessment will only cover the claim for service connection for headaches and for a neck condition.)  The veteran filed a claim for service connection for headaches.  The Board of Veterans’ Appeals (BVA) denied the claim for headaches as not well grounded because the veteran had not provided competent medical evidence of a current headache condition.  In support of its conclusion, the BVA quoted a report from a neurological examiner which said that  the veteran “does not have headaches.  However, what he was interpreting as headaches was actually cervical pain or neck pain, and indeed he has mild limitation[s] of range of motion and it would not be unreasonable to connect mechanical back pain and muscles spasms with cervical pain and spasms”.  The Court of Appeals for Veterans Claims (CAVC) determined that the veteran had submitted competent medical evidence of a current headache condition but ruled that he had failed to establish a well grounded claim because there was no evidence which established a nexus between a current condition and service.  The CAVC dismissed the veteran’s claim for service connection for neck injury because the veteran had not filed a claim or notice of disagreement for neck injury and because a neck disorder was not addressed by the statements of the case or by BVA.  The veteran appealed to the Federal Circuit.

ANALYSIS:  (This analysis will not cover the discussion relating to the Federal Circuit’s jurisdiction.)  Service-connection for headache condition:  The Court determined that once the CAVC determined that the BVA erred in finding that the there was insufficient evidence of a current headache condition, “the proper course . . . would have been to remand the case to the BVA for further development and application of the correct law”.  The Federal Circuit remanded this issue to the CAVC for remand to the BVA.  

Service connection for neck injury:  The Federal Circuit found that the veteran argued that his headache claim is better characterized as a neck or cervical injury instead of by its apparent symptom of headaches and that VA had a duty to assist him in developing his claim.  The Federal Circuit read this to be a new argument in support of a request for service connection for headaches.  Therefore, The Federal Circuit concluded that the CAVC erred in dismissing the veteran’s appeal which was based on an argument that the BVA should have assisted him in properly developing the facts of his claim as focused on a new neck or cervical injury, rather than a headache condition.  The CAVC agreed with the veteran that he did suffer from a current injury – but left unanswered the question whether the disability was a headache condition or a neck injury or both, and whether a nexus to service could be shown.  On remand the BVA was to determine, based on the medical evidence presented, how the injury would best be characterized, and whether there was a nexus to service.  If the claim was well grounded, VA was to carry out its duty to assist and make a merits determination. 

It is noted, that with the new duty to assist legislation, a decision on the merits will have to be made after all the necessary evidence is obtained. 
IMPACT/RECOMMENDED VBA ACTION(S):  None.  The new duty to assist legislation will necessitate a decision on the merits.  However, we will add this case to the next Summary of Significant Court Holdings.
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