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ACTIVITY:  BVA

NAME:  DAV, NOVA, PVA & VVA v. Gober

ISSUE(S):  Challenge to CUE regulations at 38 CFR §§ 20.1400 through 20.1411.

ACTION BY COURT:  Granted in-part, Denied in-part  
DECISION DATE:  12-8-2000

FACTS:  In this Federal Circuit case, the Disabled American Veterans, National Organization of Veterans’ Advocates, Inc., Paralyzed Veterans of America, and Vietnam Veterans of America, Inc., challenged the validity of the regulations codified at 38 C.F.R. §§ 20.1400 through 20.1411.  These regulations contain the rules for seeking revision of a decision of the Board of Veterans’ Appeals (BVA) on the basis of clear and unmistakable error (CUE).  The petitioners challenged the rules as having been issued without compliance with the rulemaking procedures required by the Administrative Procedures Act.  They also challenged the rules as arbitrary and capricious and as contrary to various statutory provisions, including parts of 38 U.S.C. § 7111, entitled, “Revisions of decisions on grounds of clear and unmistakable error”.

ANALYSIS:  The Federal Circuit held that section 20.1404(b), entitled “Specific allegations required”, is invalid.  When this section of the regulation is read in conjunction with another section in part 20, 20.1409 (c), it operates to prevent the BVA from reviewing a CUE claim where such a claim is denied because it does not comply with filing and pleading requirements.  The Court found that this technical flaw is contrary to the procedural requirement of the statute, 38 U.S.C. § 7111(e) that a CUE claim shall be decided by the BVA on the merits.  The Court held that the other rules challenged by the petitioners are valid because they were issued in compliance with applicable rulemaking procedures and are not arbitrary, capricious, or contrary to law.   
IMPACT/RECOMMENDED VBA ACTION(S):  None.  This case affects only the BVA.  

ACTION BY DIRECTOR, C&P SERVICE:

Approved?

_X__   ___
______________/s/___________________
  1-08-01

Yes    No
Robert J. Epley

  Date

