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ACTION BY COURT:  Affirm decision of the CAVC	DECISION DATE: 3-23-2000





FACTS:  In this case, the claimant appealed a denial of Equal Access to Justice Act (EAJA) fees by the Court of Appeals for Veterans Claims (CAVC) to the United States Court of Appeals for the Federal Circuit (Federal Circuit).  While the veteran’s request to reopen a claim for service connection based upon the submission of new and material evidence was on appeal to the CAVC, the Federal Circuit overruled Colvin v. Derwinski, 1 Vet. App. 174 (1991).  The CAVC granted VA’s unopposed motion to remand the case for reconsideration under the appropriate standard for new and material evidence.  See Hodge v. West, 155 F.3d 1356, 1362 (Fed. Cir. 1998) (the CAVC erred in Colvin by imposing a more demanding legal standard of new and material evidence than that required by the regulation 38 C.F.R. § 3.156).  Following the remand, the claimant filed an application for attorney fees with the CAVC.  The CAVC denied the application for fees and expenses because VA’s litigation positions before the Board of Veterans Appeals and the CAVC were substantially justified in following then-controlling law.  





ANALYSIS:  The claimant argued that VA should have applied  section 3.156(a) in the underlying decision rather than relying on the Colvin definition of new and material evidence.  He asserted that VA has a duty to defend and apply its own regulations even in the face of contrary guidance from the CAVC, and the failure to do so in this case requires a conclusion that VA’s position was not substantially justified.  The Federal Circuit stated that nothing in its precedent suggests that VA actions are not substantially justified because VA decided in good faith not to appeal the Colvin decision.  Government officials are presumed to carry out their duties in good faith and proof to the contrary must be almost irrefutable to overcome that presumption.  The Federal Circuit affirmed the decision of the CAVC.





IMPACT ON DECISIONMAKERS/RECOMMENDED VBA ACTION(S):  None.
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