DECISION ASSESSMENT DOCUMENT
DOCKET NO.:  99-7034 (Fed. Cir.)
ACTIVITY:  EAJA fees

NAME:  Burkhardt v Gober

ISSUE(S):  Equal Access to Justice Act Fees


ACTION BY COURT:  Affirm
DECISION DATE:  11-16-2000 

FACTS: The veteran claimed there was a clear and unmistakable error in a 1946 VA rating decision.  The Court of Appeals for Veterans Claims (CAVC) found that VA had never notified the veteran of its decision, and dismissed the appeal for lack of jurisdiction over a pending claim.  The veteran filed an application for Equal Access to Justice Act (EAJA) fees. The CAVC interpreted the EAJA to require that, in order to have jurisdiction of the AJA application, the court must have had jurisdiction over the action giving rise to the expenses.  Because the court had determined that it had no jurisdiction over the appeal involving the June 1946 rating decision, the court dismissed the EAJA application for lack of jurisdiction.  

ANALYSIS:  The Federal Circuit held that the EAJA language in question, “having jurisdiction of that action,” is plain, clear, and unambiguous.  The words “that action” clearly refer to the preceding language in the EAJA, the “civil action . . . brought by or against the United States.”  Accordingly, the Federal Circuit interpreted the EAJA to extend only to fees and other expenses incurred before a court, the CAVC in this case, having the power to hear and decide the underlying civil action in which the EAJA applicant incurred those fees and other expenses. 
IMPACT/RECOMMENDED VBA ACTION(S): None. 
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