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FACTS:  The veteran had active service from May 1944 to July 1945.  Upon discharge, he was awarded a temporary 100% service connected disability rating for severe shell fragment wounds.  In a February 1947 rating decision, the veteran was assigned a combined disability rating of 70%.  In April 1981, the veteran requested an increase in his disability rating and claimed that in 1947 VA should have service connected residuals of injuries to his right kidney, his right adrenal gland, and to muscle group XIX (MG19).  The regional office service connected these three conditions, effective from September 1980, assigning a noncompensable rating to his kidney and adrenal gland injuries and a 10% disability rating to his MG19 injury.  In a 1984 decision the Board of Veterans Appeals (BVA) upheld the ratings assigned by the regional office.  





A May 1985 rating decision changed the effective date of the evaluations for right kidney, right adrenal gland, and MG19 to July 1946.  The veteran did not appeal this decision.  In April 1990, the veteran submitted a claim for an increase, in part, in the disability evaluations for right kidney, right adrenal gland, and for MG19.  On appeal to the BVA, the veteran argued that, among other things, the three conditions should have been evaluated under the rating schedule in effect in 1945.  The BVA did not address this argument in its September 1991 decision.  The BVA referred two related issues to the regional office, explaining that the issues were not developed for appellate consideration.





In a February 1994 reconsideration decision, the BVA accepted the veteran’s argument that the rating schedule applicable in July 1946 should have been applied to his claim.  The BVA ruled that even if the regional office had considered the kidney, adrenal gland, and MG19 injuries in the February 1947 rating action and had rated them under the then-applicable rating table, the veteran would not have been awarded a combined rating greater than 70%.  After an appeal to the Court of Appeals for Veterans Claims (CAVC), the BVA reconsideration decision was vacated.  On remand, the BVA obtained an independent medical expert opinion on the veteran’s kidney and adrenal gland injuries.  In a February 1996 decision, the BVA again found that the 1947 rating decision did not contain clear and unmistakable error (CUE), concluding that the evidence at the time of the 1947 regional office determination failed to show any basis for increasing his rating for the three injuries under the 1945 rating schedule, which was applicable in February 1947.





The veteran again appealed to the CAVC, arguing that the BVA had misapplied the 1945 schedule and therefore erred in concluding that the regional office had not committed CUE in 1947.  The CAVC noted that the veteran made “a number of persuasive arguments” regarding error, but did not reach the merits of the veteran’s claim.  Instead, the CAVC concluded that the 1947 rating decision could not be the basis for a finding of CUE, because that decision was subsumed by the 1984 and 1991 BVA decisions and could not be collaterally attacked in a regional office proceeding.  The veteran appealed the CAVC decision to the United States Court of Appeals for the Federal Circuit (Federal Circuit).    





ANALYSIS:  The Federal Circuit held that, the 1984 and 1991 BVA decisions did not subsume the 1947 rating decision, regarding the veteran’s CUE claim.  The Federal Circuit stated that the BVA in 1984 and 1991 did not decide the same claim that is now at issue – whether the residuals of the veteran’s kidney, adrenal gland, and MG-19 injuries should have been evaluated under the rating table applicable in February 1947.  The Court noted that there has been no BVA decision that subsumes the 1947 regional office determination as to the present claim.  As a result, the Federal Circuit concluded that the CAVC erred in holding that the veteran is foreclosed from raising his CUE claim.  





IMPACT ON DECISIONMAKERS/RECOMMENDED VBA ACTION(S):  No new impact.  
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