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NAME:  Belcher v. West



ISSUE(S):  Jurisdiction of Federal Circuit	



ACTION BY COURT:  Dismissed		DECISION DATE:  6-16-2000



FACTS/ANALYSIS:  The veteran’s claim for service connection for a psychiatric disorder was denied by VA and the Court of Appeals for Veterans Claims (CAVC) affirmed this denial.  He presented an argument to the Federal Circuit that had not been presented to the CAVC.  The Federal Circuit dismissed the case, finding that it  had no jurisdiction to hear an argument that had not been presented to or addressed by the court below.  



The argument was that the CAVC failed to follow 38 CFR § 3.304(b)(3) by allowing medical diagnoses based on the veteran’s own statements to form the basis of the denial of service connection.  Section 3.304(b)(3) provides that 



Signed statements of veterans relating to the origin, or incurrence of any disease or injury made in service if against his or her own interest is of no force and effect if other data do not establish the fact.



The veteran argued that when properly interpreted, section 3.304(b)(3) prohibits the use of medical evaluations and diagnoses, where the conclusions of such examinations are based even upon oral statements made by the veteran “relating to the origin, or incurrence of any disease or injury.”  Thus, the veteran argued that multiple diagnoses placing the onset of his disorder at the age of 15, based on his statements to that effect, cannot be used to overcome the statutory presumption of soundness established by 38 U.S.C. § 1111.  Since this issue was not addressed by or presented to the CAVC, the Federal Circuit has no jurisdiction to consider it.  



The veteran’s additional argument, whether the evidence regarding his pre-existing condition rises to the level of clear and unmistakable evidence (sufficient to rebut the presumption of soundness), involved the application of facts to a legal standard.  As such, the Federal Circuit had no jurisdiction.  See 38 U.S.C. § 7292(d)(2).



IMPACT ON DECISIONMAKERS/RECOMMENDED VBA ACTION(S):  None.
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