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ISSUE(S):  Definition of “new” in new and material evidence





ACTION BY COURT:  Affirm CAVC 		DECISION DATE:  2-15-00





FACTS:  The veteran attempted to reopen his claim for service connection for post traumatic stress disorder by submitting new and material evidence.  In refusing to reopen the veteran’s claim, the Court of Appeals for Veterans Claims (CAVC) cited the first prong of the Colvin test.  See Colvin v. Derwinski, 1 Vet. App. 171 (1991) (holding that “new” evidence is evidence not previously of record and not merely cumulative of other evidence), overruled in part by Hodge v. West, 155 F.3d 1356 (Fed. Cir. 1998).  The CAVC determined that while the veteran had presented some evidence that was not previously before the Board of Veterans Appeals (Board), this evidence was cumulative of the evidence in the record at the time of the Board’s prior disallowance.  The veteran appealed to the United States Court of Appeals for the Federal Circuit (Federal Circuit).  





ANALYSIS:  [Note:  In Colvin, the CAVC determined that evidence was new and material if it was (1) not merely cumulative of other evidence in the record, (2) probative of the issues at hand, and (3) reasonably likely to change the outcome of the case.  In Hodge v. West, 155 F.3d 1356 (Fed. Cir. 1998), the Federal Circuit held that the third prong of the Colvin test was inconsistent with the regulatory definition of new and material evidence.]  In essence, the veteran argued that the concepts of newness and materiality are so intertwined that they cannot meaningfully be separated into “prongs” of a test, and that the Hodge decision amount to a disapproval of the Colvin test in its entirety.  The Federal Circuit explained that Hodge overruled as inconsistent with the regulation the third prong of the Colvin test, requiring that evidence must be likely to affect the outcome of a case in order to be material, but left the remainder of the Colvin test intact.  





IMPACT ON DECISIONMAKERS/RECOMMENDED VBA ACTION(S):  None.  
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