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DOCKET NO.:  98-446			ACTIVITY:  OTHER





NAME:  West v. West





ISSUE(S):  Equal Access to Justice Act (EAJA) fees





ACTION BY COURT:  Grant		DECISION DATE:  9/20/99





FACTS:  In its January 1998 decision, the BVA concluded that “new” evidence had been submitted by the appellant but, following an impermissible assessment of the credibility and weight of the newly submitted medical evidence, determined that it was not “material.”  The appellant filed a motion for summary remand articulating two reasons:  (1)  the BVA’s credibility assessment of newly submitted medical evidence while making its materiality determination, which was contrary to law; and (2) the change in law precipitated by Hodge v. West, 155 F.3d 1356 (Fed. Cir. 1998).  The Court granted the appellant’s remand motion as unopposed.





ANALYSIS:  Although the VA opposed the grant of EAJA fees based upon the fact that part of the remand was based on the Federal Circuit’s Hodge decision, the Court found that the remand was because of the impermissible assessment of the credibility and weight of the newly submitted medical evidence and that, accordingly, an award of EAJA fees for this matter was appropriate.





IMPACT ON DECISIONMAKERS:  None





RECOMMENDED VBA ACTION(S):  None
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