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ISSUE(S):  Jurisdiction of the Court of Appeals for Veterans Claims to consider issues not presented to the Board of Veterans Appeals	





ACTION BY COURT:  Affirm	DECISION DATE:  11-17-99





FACTS:  In June 1996, the Board of Veterans Appeals (BVA) found that the veteran (appellant) had failed to submit a well grounded claim.  The BVA found that the record did not contain competent medical evidence that the appellant had suffered an in-service back or forehead injury, and that there was no competent medical evidence of a nexus between the appellant’s current disabilities and service.  





In October 1996, the appellant filed a timely Notice of Appeal to the Court of Appeals for Veterans Claims (CAVC).  The appellant raised several procedural errors in the adjudication process which he had not raised before the BVA.  In essence, the appellant contended that VA failed to advise him that he must provide the required medical nexus evidence in order to well-ground his claim.  The Court declined jurisdiction over these new issues and affirmed the decision of the BVA.  





ANALYSIS:  (This assessment does not cover the analysis relating to due process or to duty to suggest that evidence be submitted.)  The Court pointed out that the Federal Circuit has held that in order for the CAVC to exercise jurisdiction, the appellant must have filed a valid notice of disagreement (NOD) on the particular claim being appealed.  After a careful and extensive analysis of caselaw, the Court held that it possesses jurisdiction to review all challenges and arguments relating to a particular claim assuming all other jurisdictional requirements are met.  However, the Court generally will decline to exercise jurisdiction based upon the doctrine of administrative exhaustion when the appellant has failed to present those challenges and arguments, either expressly or implicitly to the BVA.  Of course, there may be exceptions to this general rule.  For example, if the BVA commits a procedural error after the appellant has filed his NOD and substantive appeal, the Court would be more inclined to exercise its jurisdiction.  





The appellant argued that the Manual M21-1 imposed a duty to assist upon VA even though his claim was not well grounded.  The Court declined jurisdiction over this matter since it was not raised to the BVA.  The Court also noted that Morton resolved this issue such that the appellant could not prevail even if the Court considered it appropriate to consider his challenge.  





The Court found that VA’s duty to inform (under 38 U.S.C. § 5103) was not invoked by the record because the records mentioned by the appellant did not contain a reference to any evidence that would or might show that a causative connection exists between the in-service injury and the current back condition.  The Court declined to exercise jurisdiction on this issue since it was neither raised by the appellant nor contained in the record before the BVA.





IMPACT ON DECISIONMAKERS/RECOMMENDED VBA ACTION(S):  None.  








ACTION BY DIRECTOR, C&P SERVICE:





Approved?





_X__   ___	_______________/s/__________________	  2-18-00


Yes    No	Robert J. Epley		  Date








