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FACTS:  The veteran claimed an increase in his disability evaluation for a low back condition.  A January 5, 1995, VA neurological examination diagnosed the veteran’s disability as “[i]ntervertebral disc syndrome with severe limitation of motion, paravertebral muscle spasm with no radiculopathy noted in the lower extremities.”  Referring to the veteran’s lower extremities, the examiner noted that the veteran “was unable to perform against resistance because of the pain in the back.”  An orthopedic examination performed by the same doctor showed a diagnosis of intervertebral disc syndrome with severe limitation of motion.  Following this examination, the veteran’s disability evaluation was increased from 10% to 20% disabling, (under diagnostic code (DC) 5292) effective January 5, 1995.  An examination dated in May 1997 did not contradict previous VA examinations, but diagnosed the veteran with “lumbosacral strain; arthritis” and noted that during flare-ups the veteran’s back disability would affect “his capability to work and do normal daily activities.”  





A June 10, 1997, VA neurological examination showed, among other things, that there was “no objective evidence of a significant radiculapathy on neurological exam.”  In addition, the veteran was found to have a symmetric gait, though he indicated to the examiner that he experienced pain in his left lower back while walking at moderate speeds.  The Board of Veterans Appeals (BVA) continued the 20% disability evaluation under DC 5295.





ANALYSIS:  The Court noted that under DC 5292 severe limitation of motion of the lumbar spine warrants a 40% disability evaluation.  The BVA relied upon the most recent (May 1997) neurological examination to determine that the veteran’s condition had improved and thus did not warrant an increased rating.  According to the Court, the May 1997 examination was inadequate because the examiner offered nothing more than what was noted in the previous VA examinations, which recorded decreased ranges of motion and noted that the veteran experienced pain throughout the range of motion.  The Court stated that due to the specific portrayal of severity provided by the January 1995 examinations, the absence of contradiction in the later examinations, the reduced ranges of motion, and the notation of pain throughout the ranges of motion in the May and June 1997 examinations, reversal and remand to assign a 40% evaluation, effective January 5, 1995, was appropriate.  





IMPACT ON DECISIONMAKERS:  Decisionmakers are reminded that the entire record should be reviewed when determining current level of disability.  If recent examination results appear inadequate compared to earlier examination results, a new examination should be requested in order to properly evaluate the claim.  Also, the diagnostic code which best describes the veteran’s service connected disability should be used, even if it requires using a different diagnostic code from one previously assigned.   





RECOMMENDED VBA ACTION(S):  None.
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