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FACTS:  In December 1992, the veteran attempted to reopen his previously denied claim for non-service connected (NSC) pension benefits by submitting a Social Security Administration (SSA) decision which awarded SSA benefits from January 1983.  The regional office (RO) requested the SSA records and scheduled the veteran for an examination.  The veteran informed the RO that he could not afford the transportation to the site of the VA exam.  The SSA records were not received and the veteran failed to report for the exam.  The RO denied his application to reopen his claim in September 1993 for these two reasons.  In January 1994, the requested SSA records were received by the RO.  In March 1994, the RO considered these records as a reopened claim and then denied the claim, stating that the claim would be reconsidered if the veteran submitted a statement that he was unemployed and submitted current evidence of medical care, preferably  within a year, or make himself available for a VA examination.  The veteran asked for a reconsideration of the March 1994 decision in February 1995.  The regional office eventually awarded NSC pension benefits effective February 1995, the date of his request for reconsideration of the March 1994 decision.  The Board of Veterans Appeals (BVA) found that the February 1995 request for reconsideration could be considered a notice of disagreement (NOD) to the March 1994 RO decision and, therefore, that decision never became final.  The BVA then determined that the RO’s September 1993 decision denying the veteran’s December 1992 claim had become final.  The BVA finally concluded that the SSA records received by the RO in January 1994 constituted an informal claim and awarded him an effective date of January 27, 1994.








ANALYSIS:  The Court noted that under VA regulations new and material evidence received within the appeal period “will be considered as having been filed in connection with the claim which was pending at the beginning of the appeal period.”  38 C.F.R. § 3.156 (b).  Since the SSA records were received in January 1994, within the one year appeal period, the Court held that the September 1993 decision was not final.  All of the actions subsequent to the receipt of the SSA records, stemmed from a non-final September 1993 decision.  Therefore, the only effective date that could be used to grant the NSC pension benefits was the date the veteran originally attempted to reopen his claim, December 9, 1992.  The Court further held that 38 U.S.C. § 5110 (a) provided the only plausible basis for determining the effective date and that therefore, the effective date granted by the BVA was erroneous.  
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