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FACTS:  (This panel decision replaces an August 20, 1999, panel decision and a May 6, 1999, memorandum decision.).  The veteran was initially denied service connection for a psychiatric condition in a 1966 regional office (RO) decision.  This decision was not appealed and became final.  After a later request to reopen, the Board of Veteran’s Appeals (BVA) denied the veteran’s claim in 1988 and again in 1990.  Between 1983 and 1990, the veteran submitted substantial documentation in support of his requests to reopen his claim.  In March 1992, the Court vacated the 1990 BVA decision and remanded the matter to BVA.  In 1993, subsequent to remand, considering all the evidence of record, the BVA determined that sufficient evidence had been submitted to reopen the claim and granted service connection for schizophrenia, effective from May 1987.  The veteran alleged clear and unmistakable error (CUE) in the 1966 RO decision as the basis for an earlier effective date.  The Court held that the veteran did not demonstrate that the 1996 BVA decision on appeal (which found no CUE in the 1966 RO decision) contained error which would warrant reversal. 





ANALYSIS:  The veteran raised four arguments and the Court responded as follows.  (1) The Court concluded as a matter of law that the 1966 RO decision was subsumed by the 1988 BVA decision despite the fact that the 1966 rating decision was not affirmed by the 1988 BVA decision.  In its 1988 decision, the BVA sufficiently addressed all the evidence of record and made, essentially, a merits determination.  The Court pointed out that “when the action of the Board is examined for what it did ‘in fact,’ it is clear that the claim was to all intents and purposes reopened and readjudicated.  The new evidence was considered in context with the old evidence, and just as important, the old evidence was reexamined in light of the new evidence.”  See Falzone v. Brown, 8 Vet. App. 398, 404 (1995).  (2) The BVA was not arbitrary and capricious in its conclusion that the existence of a 1965 medical report did not constitute CUE in the 1966 RO decision.  The report qualified it’s assessment of the veteran as “possibly” suffering from, among other things, schizophrenia.  This is a speculative diagnosis and the veteran has not shown that the result would have been manifestly different but for the error.  Fugo v. Brown, 6 Vet. App. 40, 44 (1993).  (3)  As for the argument that the failure to acknowledge the statutory presumption of soundness constitutes CUE, in addition to the fact that the 1966 regional office decision was subsumed by the BVA decision and was therefore unassailable, the Court stated that even assuming the Court could reach the veteran’s argument, any error does not rise to the level of CUE.  Based on the record in existence at the time of the 1966 regional office decision, (the records which were determinative in granting service connection were not received by the BVA until May 1987) there was no CUE.  (4) Lastly, the Court stated that the record before the RO in 1966 consisted of a qualified diagnosis, which, clearly, could have been weighed differently.  The fact that it was not is insufficient to demonstrate CUE.  





IMPACT ON DECISIONMAKERS/RECOMMENDED VBA ACTIONS:  None.
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