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FACTS:  The veteran claimed service connection for a right knee disability and for hearing loss.


Right Knee:  Service medical records (SMRs) showed the veteran had injured his knee prior to service.  SMRs showed treatment on several occasions for knee pain.  Separation examination in 1970 showed the veteran reported a trick knee first noted “in high school . . . .  Condition stated as worsening during service.”  The examiner diagnosed “possible slight weakness in [the] r[ight] anterior cruciate.”  Subsequent to service, medical evidence showed the veteran was treated for right knee injuries.  Among other things, the record showed that in 1977 he was struck by a car and suffered, among other things, a right knee injury.  In addition a physician submitted a statement (dated in 1990) which showed the veteran had numerous injuries to the right knee and that the physician performed a surgical procedure in 1988, at which time he found a very significant traumatic chondral flap off the posterior patellar surface.  The doctor felt this was the result of a blow from an auto accident.  A VA medical examination conducted in 1992 showed the veteran reported pain in the right knee, the diagnosis was “post op injury right knee.”  The veteran’s claim was denied as not well grounded because of lack of evidence to link the claimed condition to service.  





Bilateral hearing loss:  The veteran’s active service records, from 1966 to 1970 did not show any evidence of hearing loss.  In July 1976, upon enlistment into the Air National Guard, the veteran’s hearing was found normal.  An April 1978 and a July 1982 Guard Service Medical Record (GSMR) showed bilateral hearing loss.  No etiology was shown, however.  At a March 1994 hearing, the veteran testified that he worked in the Air National Guard for 16 years in the vicinity of jet aircraft engines which he believed were the cause of his hearing loss.  The veteran’s Gulf War SMRs for February through November 1991 showed hearing loss.  A 1992 VA examination also showed hearing loss.  The veteran’s claim was denied by the Board of Veterans Appeals as not well grounded.  The BVA indicated that there was no medical opinion showing a link between current hearing loss and a disease or acoustic trauma that occurred on active duty or while in the National Guard.  





ANALYSIS:  Right Knee:  The Court noted that it was not clear the veteran had met the first Caluza requirement, that is, medical evidence of a current right knee condition.  Where the determinative issue involves medical etiology or a medical diagnosis, competent medical evidence that a claim is plausible or possible is generally required.  Lay testimony cannot provide such medical evidence because lay persons are not competent to offer medical opinions.  Moreover, the veteran had not submitted medical evidence of a connection between any current knee problem and service.  Because no nexus evidence was present, the Court did not need to consider the veteran’s arguments concerning the presumption of aggravation under 38 U.S.C. § 1153.  





As for the continuity-of-symptomatology analysis, the Court noted that the sole evidentiary basis for this assertion is the sworn testimony of the veteran himself.   There was no medical evidence indicating continuous symptomatology; in fact, the medical evidence indicated an absence of continuous symptomatology.  The Court noted that a well grounded continuity-of-symptomatology claim generally requires medical evidence of a nexus between the continuous symptomatology and the current claimed condition.  Given the nature of the disability involved, the veteran’s lay opinion was insufficient in this regard.  The Court held there was no plausible evidence of a continuous right knee disability related to the veteran’s first period of service and held that the claim was not well grounded.  





Bilateral hearing loss:  There is medical evidence of a current disability that arose after the veteran began service in the Air National Guard in 1976 and before 1990.  For the purpose of well grounding the claim, the Court presumed credibility of the veteran’s testimony concerning acoustic trauma in the National Guard.  (The Court noted that service connection was warranted for this type of inactive duty training service only for an injury, not disease.  See 38 U.S.C. § 1131.)  The Court noted that this type of service was not continuous but episodic, thus, even assuming that the veteran was exposed to loud noises, he had not submitted plausible evidence of a hearing loss incurred during inactive duty for training as the result of such exposure.  Moreover, he had submitted no competent evidence to suggest a nexus between his presumed exposure to jet aircraft noise and his hearing loss.  The lack of such evidence, as well as the lack of evidence of service incurrence, renders his claim not well grounded.





IMPACT ON DECISIONMAKERS:  No new impact; a good discussion about continuity of symptomatology which can substitute for the nexus requirement of a well grounded claim.  The  Court discusses when lay evidence is sufficient, and when medical evidence is required.  Also, a good analysis regarding well grounding a claim for service connection of hearing loss when it is alleged that the hearing loss occurred on inactive duty for training.  





RECOMMENDED VBA ACTION(S):  Utilize in training; provide to training coordinators.  Also, recommend adding the analysis of continuity of symptomatology to the “Well-grounded Claims” chapter in the Summary of Significant Holdings of U.S. Appellate Courts in Veterans’ Claims.  
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