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DOCKET NO.:  96-1663 		ACTIVITY:  RATING





NAME:  In the Matter of the Fee Agreement of Kenneth B. Mason, Jr., in Case Number 90-920 





ISSUE(S):  Attorney Fees 





ACTION BY COURT:  Reversed, vacated and remanded in part.  	DECISION DATE:  10-6-99





FACTS:  The Board of Veterans Appeals denied the veteran’s claim for secondary service connection of his back.  The attorney, Kenneth B. Mason, Jr., entered into a fee agreement with the veteran in July 1991, for the purpose of legal services before the Court of Appeals for Veterans Claims (CAVC), the BVA and VA.  This agreement was made more than one year after the denial of the claim for secondary service connection for his back.  In January 1993, the CAVC remanded this issue back to the BVA.  This claim was ultimately granted by the BVA in December 1994, and the regional office (RO) assigned a 20% evaluation from January 1988.  The veteran appealed the evaluation, and, in February 1996, after another substantive appeal to the BVA, was awarded a 40% evaluation from January 1988.  An award of a total disability rating based upon individual unemployability (IU) was also granted from May 1992.  The attorney sought 20% of the past due benefits as attorney fees pursuant to the fee agreement, but the BVA awarded only 20% of the retroactive fees from the original 20% evaluation of the back condition.  The BVA reasoned that the increase to the 40% evaluation and the issue of IU did not result directly from the 1994 decision that granted service connection for the claimant’s back disability.    





ANALYSIS:  The Court first analyzed 38 C.F.R. § 20.609(h)(1) which state that any past-due benefits awarded “as a result of a successful appeal to the [BVA] or an appellate court” are subject to the 20% direct payment.  The Court then turned to VA’s attorney fee  statute, 38 U.S.C. § 5904(c)(1), which recites the limitations on attorney fee payments.  The last sentence of section 5904(c)(1) states “[t]he limitation in the preceding sentence does not apply to services provided with respect to proceedings before a court.”  Since the attorney was retained before the remand issued by the Court, and because the Court’s remand led to a grant of secondary service connection for a back condition, the Court held that the attorney was due the 20% of the past due benefits derived from the increased rating as attorney fees.  Furthermore, the Court stated that if an increased rating is granted based on an appeal of the initial disability rating, and the attorney represented the claimant, the attorney is entitled to a supplemental payment from the award “to the extent that the increased amount of disability is found to have existed between the initial effective date of the award . . . and the date of the rating action implementing the appellate decision granting the increase.”  38 C.F.R. § 20.609(h)(3)(i).  With respect to the fees sought in light of the IU that was granted, the Court vacated and remanded that issue for additional development to see if the claim was reasonably raised prior to the 1990 Board denial, thus making the issue part of the Court’s remand in 1993.  If the IU was part of the Court’s remand, fees would be paid from this benefit as well. 








IMPACT ON DECISIONMAKERS:  Highly significant for BVA.  BVA must now determine if the benefits ultimately granted were the result of the Court’s actions.  If they were, then no limitations as to the timing of the fee agreement are applicable.  If the benefits were the result of BVA or RO action, then all limitations set forth in the statute are for application.








RECOMMENDED VBA ACTION(S):  None  
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