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FACTS:  In 1993, the veteran had right knee surgery for a non-service connected condition at a VA medical facility.  In October 1994, VA informed the veteran that post-surgical physical therapy could not continue for his right knee because his income level disqualified him for further treatment.  VA denied the veteran’s claim for compensation pursuant to 38 USC § 1151 in April 1995 and the veteran appealed this denial.  A medical opinion requested by VA noted that if the veteran’s physician “did indeed recommend that he have further therapy, then it appears perhaps the results could have been sub-optimal secondary to his not receiving the recommended treatment.”  The Board of Veterans Appeals denied the veteran’s claim as not well grounded.





ANALYSIS:  (Judge Steinberg’s concurring opinion is not covered in this assessment.) The Court noted that for claims such as this one filed prior to October 1, 1996, a claimant is not required to show some element of fault on the part of VA.  The elements of a well grounded section 1151 claim (filed prior to October 1, 1996) are:  1)medical evidence of a current disability; 2) medical evidence, or in certain circumstances lay evidence, of incurrence or aggravation of an injury as the result of hospitalization, medical or surgical treatment . . . ; and 3) medical evidence of a nexus between that asserted injury or disease and the current disability.  Jones v. West, 12 Vet. App. 460 (1999).  In this case, the veteran failed to furnish a well grounded claim because he failed to submit any evidence to establish a relationship between his VA medical care and any additional disability.  The medical opinion of record implies that the VA adjudicative determination that the veteran was no longer eligible to receive VA medical care and the veteran’s failure to seek private medical treatment once his VA medical benefits had been terminated caused his alleged additional disability.  A VA adjudicative determination does not constitute VA medical care as contemplated by section 1151.  Once the veteran is no longer eligible to receive VA medical care, VA cannot be responsible for any future medical care or lack thereof.  In this case, when the veteran was informed he was no longer entitled to VA medical care, it was his responsibility to seek therapy from another source.  





In response to the veteran’s argument that VA failed in its duty to assist by not providing him with an adequate medical examination, the Court noted that it is well established that the duty to assist does not apply until the veteran has submitted a well grounded claim.  





IMPACT ON DECISIONMAKERS/RECOMMENDED VBA ACTION(S):  None.
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