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FACTS:  (This assessment covers only the issue relating to the presumption of exposure to asbestos.)  The veteran served in the Navy from 1942 to 1948 and from 1958 to 1968.  In 1991 VA hospitalization records showed a diagnosis of interstitial lung disease, chronic fibrosis.  A biopsy did not reveal the presence of asbestos fibers.  The veteran applied for service connection for “pulmonary fibrosis-cancer to lungs-asbestos exposure” alleging he was exposed to asbestos while on naval ships.  This claim was denied in April 1992.  The veteran died in June 1992.  On his death certificate, the cause of death was listed as “end stage pulmonary fibrosis” with “chronic obstructive pulmonary disease” noted as a “condition contributing to death but not related to” it.  The veteran’s widow filed a claim for service connection for the cause of his death, alleging asbestos exposure was the cause of the fatal pulmonary fibrosis.  





On appeal, the Board of Veteran’s Appeals (BVA) in 1995 remanded the claim for further development, in part for the regional office to obtain a medical opinion by a board-certified pulmonary specialist “as to whether it is at least as likely as not that presumed exposure to asbestos in service, caused or contributed to any disability that played a material causal role in the veteran’s death.”  Rather than presume asbestos exposure, the medical examiner reviewed the veteran’s history and observed that neither the veteran’s occupational history nor his time on Navy ships was suggestive of heavy asbestos exposure.  He also stated that there was no evidence, either by x-ray or biopsy, that was suggestive of asbestos.  He concluded that although it is reasonable to say that one cannot totally rule out the possibility that asbestos could have contributed to the veteran’s lung condition, the overwhelming probability was that asbestos was not involved in this veteran’s disease.  The surviving spouse argued, among other things, that the Manual, M21-1, provides a presumption of exposure for personnel who served aboard Navy ships.  She also argued that the medical examiner did not comply with the BVA’s remand instructions to presume exposure to asbestos.  





ANALYSIS:  The Court held that the Manual M21-1 and the Circular that preceded it do not create a presumption of exposure to asbestos solely from shipboard service.  Rather, they are guidelines which serve to inform and educate adjudicators as to the high exposure of asbestos and the prevalence of disease found in insulation and shipyard workers.  In addition, they direct that the raters develop the record; ascertain whether there is evidence of exposure before, during, or after service; and determine whether the disease is related to the putative exposure. 





As for the argument that the medical examiner failed to comply with the BVA’s remand instructions, the Court stated that the examiner, after reviewing the veteran’s medical history, radiographic findings, CT scan and lung biopsy, nonetheless reached the medical conclusions that there was “no evidence, either on the x-rays or in the tissue biopsy, of findings particularly suggestive of asbestos” and “[o]n balance, the overwhelming probability is that asbestos was not involved in this patient’s disease.”  Because the BVA remand order requested that the examiner should ultimately make a determination as to whether asbestos contributed to a disability that played a material role in the veteran’s death, the Court found that the examiner more than substantially complied with the BVA’s remand order.  





IMPACT ON DECISIONMAKERS:  Significant.  Although this case does not present a change in rating asbestos-related claims, it is an excellent training tool.  It makes clear that there is no presumption of asbestos exposure solely from shipboard service.  





RECOMMENDED VBA ACTION(S):  None.  
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