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FACTS:  This case involves a claim for dependency and indemnity compensation (DIC) based upon 38 U.S.C. § 1318(b)(1).  The facts that follow pertain primarily to the effective dates for the veteran’s service-connected disability evaluations.  In 1973 service connection was granted for a psychiatric disability which was rated 30% disabling from December 1972.  A January 1979 BVA decision denied an increased rating for the psychiatric disability and denied a claim for a total rating based upon individual unemployability (IU).  Effective February 1978, the veteran was rated as 50% disabled; this evaluation was decreased to 30% effective November 1981.  In March 1982, the veteran’s evaluation was again increased to 50% disabling.  In October 1984, the veteran’s rating was increased to 100% effective January 5, 1984.  After the veteran failed to report for a medical examination, the regional office informed him in April 1992 that his benefits would be discontinued if he did not report within 60 days for an examination.  In July 1992, the RO attempted to send a benefits-termination notice to the veteran, but the letter was returned undelivered.  The veteran died on July 13, 1993, in a California prison; the cause of death was listed on the death certificate as cardiopulmonary arrest due to non-Hodgkin’s lymphoma.  





Although the claimant, the veteran’s surviving spouse, initially claimed that the veteran’s death was service connected, she abandoned that claim.  The Court found that she also abandoned an appeal of the Board of Veterans’ Appeals (BVA) decision that there was no clear and unmistakable error (CUE) in the March 1982 regional office decision.  





ANALYSIS:  This assessment covers only portions of the Court’s analysis relating to the requirements for claiming section 1318 DIC based upon CUE and the requirements for claiming section 1318 based upon a hypothetical “entitled to receive” theory.  The Court stated that a VA claimant may receive section 1318 DIC under any one of the three following theories:  (1) if the veteran was in actual receipt of compensation at a total disabilty rating for 10 consecutive years preceding death, see 38 U.S.C. § 1318(b)(1); (2) if the veteran would have been entitled to receive such compensation but for CUE in previous final RO decisions and certain previous final BVA decisions; or (3) if the veteran had been “hypothetically” entitled to receive a 100% disability rating for the required period of time.   





Section 1318 DIC CUE-Based Theory:  The Court held that a section 1318 DIC CUE claimant must provide at least the following:  The date or approximate date of the decision sought to be attacked collaterally, or otherwise provide sufficient detail so as to identify clearly the subject prior decision, and must indicate how, based on the evidence of record and the law at the time of the decision being attacked, the veteran would have been entitled to have prevailed so as to have been receiving a total disability rating for ten years immediately preceding the veteran’s death.   





“Entitled to Receive” Theory:  The Court held that as to a section 1318 hypothetically “entitled to receive” theory a claimant must, prior to the Board decision, set forth how, based on the evidence in the veteran’s claims file or under VA’s control at the time of the veteran’s death and the law then applicable the veteran would have been entitled to a total disability rating for the 10 years immediately preceding the veteran’s death.  See Wingo v. West, 11 Vet. App. 307 (1998), and Carpenter v. West (Carpenter I), 11 Vet. App. 140 (1998).  





The Court noted that where the BVA decision predates the date of this opinion, similarly situated section 1318 DIC claimants would be treated in a manner similar to the way this claimant is being treated.  In this case, the claim was remanded to give the claimant the opportunity to present with the degree of specificity required by this opinion, any section 1318 “entitled to receive” claim theory that she seeks to have adjudicated.  The Court also noted that in future cases, it might wish to require an appellant to make his or her “entitled to receive” argument directly to the Court.  





As for section 1318 DIC claims that have been presented to the BVA prior to the date of this opinion – either through a general such claim or one limited to one or more “entitled to receive” theories – but have not yet been adjudicated by the BVA, it will now be the claimant’s responsibility before the BVA decision to provide the specificity of detail required under this opinion, in order for the claimant to obtain an adjudication of a section 1318 hypothetically “entitled to receive” theory.  





IMPACT ON DECISIONMAKERS:  Significant.  Section 1318 DIC CUE claimants as well as section 1318 “entitled to receive” claimants are now required to claim with specificity how they are entitled to section 1318 benefits.  In all cases filed prior to 1-21-00 where a BVA decision has not been made, the claimant should be notified that he/she must specifically claim how they are entitled to benefits under section 1318.  In all cases where the BVA decision predates this opinion, the claim the CAVC will likely remand the claim to allow the claimant a chance to specifically state under which theory of section 1318 he/she is entitled to benefits.  If the claim is not specific and the claim is denied for this reason, the denial should explain the degree of specificity required by this decision.   





RECOMMENDED VBA ACTION(S):  38 C.F.R. § 3.22 was amended effective January 21, 2000 to eliminate the “hypothetical” rating as part of the entitled to receive theory which would allow a grant of benefits under 38 U.S.C. 1318.  M21-1 Part VI par. 5.04 should be amended to show that a “hypothetical” rating no longer needs to be done when considering claims for DIC made on or after 1-21-00.  
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