DECISION ASSESSMENT DOCUMENT








DOCKET NO.:   97-1178		                  ACTIVITY:  RATING





NAME:  Colayong v. West





ISSUE(S):  Total rating for individual unemployability (TDIU); requests for examination  





ACTION BY COURT:  Remand	                 DECISION DATE:  8-17-99





FACTS:  (This assessment greatly condenses the Court’s opinion.  It contains a general overview of the Court’s analysis and facts relating only to sufficient reasons or basis for the appropriate diagnostic code, the award of a total rating based upon individual unemployability (TDIU) and the regional office’s (RO’s) request for an medical opinion/examination.)  The veteran was service connected for Pott’s disease (inactive) evaluated as 60% disabling (under diagnostic code 5286), residuals of a gunshot wound to the left leg (10%), and scar on the right chest (noncompensable).  A 1978 Board of Veterans Appeals (BVA) decision denied an increase in the disability evaluations of the service connected disabilities, and denied a TDIU rating.  Along with his 1993 claim for increase, the veteran submitted a private doctor’s report which essentially indicated the veteran could not perform “manual work”.  The veteran also indicated his service-connected conditions prevented him from performing manual farm work, his normal occupation.  He filed a formal TDIU claim in August 1994.  





At a September 1994 VA medical examination, the physician found the veteran was humpbacked with kyphotic deformity and a complete limitation of motion.  A 1994 report from the veteran’s private physician again noted the veteran could not be recommended for any manual work or employment, and that the veteran was totally disabled.  The veteran submitted a May 1995 report from his private physician which, among other things, noted a recommendation that the veteran’s driver’s license be revoked for safety reasons.





A BVA ordered VA orthopedic examination took place in August 1996.  Following receipt of the report of examination the regional office (RO) wrote to the Chief Medical Officer (CMO) requesting that the private medical report be reviewed.  The memorandum noted that the description of the veteran’s spine in the private medical report was “lifted verbatim from the Rating Schedule which would warrant the veteran a 100% evaluation.”  The memorandum also noted that the CMO “might want to review the January 1973 examination and x-rays to determine if there is a significant increase in severity compared to the 1993 and current examinations.”  Lastly, the memorandum stated that the CMO should “feel free to refute the private physician’s report”.  





ANALYSIS:  Reasons or bases:  The Court held that the BVA’s conclusion that diagnostic code 5286 (which the veteran had been rated under for residuals of Pott’s disease since sometime in the 1970’s) was not applicable to a lumbar spine disability was unsupported by any analysis or citation to authority.  Thus, the reasons or bases for the BVA’s findings were inadequate.





Request for medical opinion:  The Court pointed out that the CMO’s medical opinion could not be relied upon for two reasons.  First, it was obtained by tainted process since the question [asked by the regional office] suggested an answer or limited the field of inquiry.  Second, it gave the examiner discretion as to whether to review certain prior medical records.  For this reason, the Court remanded the issue of the evaluation of Pott’s disease for a medical opinion from the Chief Medical Director or an independent medical expert.  





TDIU claim:  The Court held that the veteran’s TDIU claim was well grounded because the combined rating for the veteran’s three combat-incurred, service connected disabilities was 60%, there was medical evidence that the veteran was incapable of manual labor and that he was totally disabled due to his service connected disabilities, and the veteran had made repeated assertions that he could not work.  





The Court found three errors in the BVA’s analysis of the veteran’s TDIU claim.  First, the BVA applied an incorrect standard to the veteran’s claim.  According to the BVA, since there was no worsening of the veteran’s service connected disabilities, a TDIU rating was not warranted.  The Court noted that a TDIU claim is a new claim (and is not subject to a requirement of new and material evidence since the time of a previous denial of TDIU) and the issue is whether “the disabled person is, in the judgment of the rating agency, unable to secure or follow a substantially gainful occupation as the result of service-connected disabilities.”  38 C.F.R. § 4.16(a).  Second, there was no evidence in the record to support the BVA’s conclusions that the veteran’s three service-connected disabilities “[did] not preclude lighter manual labor with which the veteran is experienced” and that “the examiner did not find that such activities were precluded”.  Third, the BVA’s statement that, in determining that the veteran was totally disabled, the private physician considered non-service-connected disabilities was likewise unsubstantiated by the record.  The Court noted that the private physician discussed the veteran’s back, left leg and chest disabilities and did not mention any non-service-connected conditions.  





The Court reversed the BVA decision as to TDIU and remanded for the BVA to award TDIU.  As for the rating increase claim, the Court vacated the BVA decision as to the rating increase claim for Pott’s disease and remanded the matter for further development and issuance of a readjudicated decision supported by an adequate statement of reasons or bases.  





IMPACT ON DECISIONMAKERS:  While there is no new premise presented in this case, the case contains the correct standard to be applied to claims for TDIU.  The standard is whether the disabled person is, in the judgment of the rating agency, unable to secure or follow a substantially gainful occupation as the result of service-connected disabilities.  It is not whether the veteran’s condition has worsened since a prior claim for TDIU or for increase.  The case is a good training tool.  Also, rating personnel are reminded that an examination request should not suggest an answer or limit the field of inquiry in any way.





RECOMMENDED VBA ACTION(S):  None.
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