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FACTS:  The issue in this case was whether the veteran’s letter to the Board of Veterans Appeals (BVA), sent to the BVA within the 120 day appeal period for appeal to the Court, tolled or suspended the appeal period so that his notice of appeal (NOA), filed 128 days after the BVA’s decision, was timely.  The veteran contended that his letter to the BVA was actually a request for reconsideration, or should have been treated as one, thus suspending the 120 day appeal period.  The Court held that the letter did not suspend the running of the appeal period because it was not a request for reconsideration or the functional equivalent of one.  





ANALYSIS:  The Court noted that it is VA’s practice to attach to each BVA decision mailed to claimants a VA Form 4597, which contains a notice of the administrative and appellate rights available to claimants.  (This form contains an explanation of how to file a motion for reconsideration and how to file an NOA with the Court.)  Of record was a sworn statement from the BVA Vice Chairman declaring that a VA Form 4597 was attached to the BVA decision which was mailed to the veteran.  The Court looked at the language in the letter which the veteran sent to the BVA and determined that it was not a motion for reconsideration or the equivalent of one.  Among other things, the letter did not mention reconsideration and did not identify specific issues for reconsideration as required by 38 CFR § 20.1001(a).  According to the Court, at best the letter was a request to present additional evidence at a hearing.





IMPACT ON DECISIONMAKERS:  None.





RECOMMENDED VBA ACTION(S):  None.
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