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FACTS:  Active service entrance examination noted that veteran had normal eyes but imperfect vision, corrected to 20/40.  During the veteran’s second year of active service an ophthalmology consultation report showed “Old healed central chorioretinitis bilateral.”  A follow up consultation report showed “[B]ilateral central choroiditis - old - healed - no treatment indicated.  This could have been toxoplasmosis occurring in utero or early childhood.  No treatment indicated.”  Another clinical consultation (one year later) noted the veteran complained that he had broken his glasses six months earlier, but that even before that he had experienced headaches and blurring vision upon reading.  Separation examination in March 1956 was normal for eyes; his vision was corrected to 20/40.  The veteran filed a claim for service connection in August 1956 for, among other things, “headaches and poor vision.”  The claim was denied since entrance and separation examination showed the veteran’s vision was corrected to 20/40.  It was noted the veteran’s defective vision was not incurred in or aggravated by military service. 





In March 1970, the veteran attempted to reopen his claim.  An August 1970 special VA eye examination report the veteran had been blind for three years and noted a diagnosis of “central chorioretinitis, bilateral, extensive — with defective vision secondary in each eye, cause unknown (in blind category bilaterally).”  The veteran was awarded pension, and special monthly pension on account of need of regular aid and attendance.  





In April 1995, the veteran alleged there was clear and unmistakable error in the 1956 rating decision.  He asserted that his eye condition was diagnosed in service and under the rating schedule in existence in 1956, the condition entitled him to a 10% disability evaluation even without specific disability.  The regional office (RO) and the Board of Veterans Appeals (BVA) denied the veteran’s claim.  In his appeal to the Court the veteran contended that the RO failed to take into account all the facts of record and to apply the existing laws in 1956, that the BVA failed to give adequate reasons or bases, and that the BVA violated its duty to assist by failing to consider his argument that VA never adjudicated a claim for eye disease.  (This assessment does not cover the Court’s discussion regarding adequacy of the BVA’s reasons or bases or an unadjudicated claim for “eye disease”.)





ANALYSIS:  The Court stated that the veteran did not offer any evidence showing that the RO did not examine and consider all of his service medical records (SMRs) but characterizes lack of specific referral (to certain SMRs) in the rating decision as failure by the RO to have had these records before them when deciding his claim.  The Court noted that, unless rebutted by clear evidence to the contrary, VA is entitled to the presumption of regularity, which holds that government officials are presumed to have properly discharged their official duties.  Ashley v. Derwinski, 2 Vet. App. 307 (1992).  The veteran did not present clear evidence to rebut the presumption of regularity.





The Court also upheld BVA’s finding that the law in effect at the time of the 1956 rating decision – which listed the veteran’s condition on the code sheet under diagnostic code (DC) 6099 and listed defective vision as the diagnosis -- was correctly applied.  The Court agreed with the veteran that the RO was not explicit on which diagnostic code it considered his claim under, including DC 6005 for choroiditis and 6006 for retinitis.  However, the Court stated that “[Even] where the premise of error is accepted, if it is not absolutely clear that a different result would have ensued, the error complained of cannot be, ipso facto, clear and unmistakable.”  Fugo v. Derwinski, 6 Vet. App. 40, 43-44 (1993).  The Court stated that it was not “absolutely clear” that “old healed” choroiditis constitutes a then current diagnosis of choroiditis or chorioretinitis under DCs 6005 or 6006, let alone “active pathology” as required by DC 6005 or 6006  for a 10% rating, or an “injury or disease” under the “Service Connection Generally” provision of the schedule, the BVA’s finding that the 1956 rating decision did not contain clear error must be affirmed.  Since it was not “absolutely clear” that a manifestly different result would have ensued had the RO considered this provision of the Rating Schedule, the Court held that the BVA decision which found no CUE was not arbitrary or capricious. 





As for the presumption of soundness, the Court held that even if the RO considered the veteran to have been sound upon entry into service, a different rating decision would not necessarily have resulted.  SMRs discussed only an “old healed” condition.  Even had the RO in 1956 explicitly stated that it presumed the veteran was in sound condition with respect to any eye disease when he entered active service, it is not manifestly clear that in 1956 the veteran would have succeeded in obtaining service connection for chorioiditis or chorioretinitis.  Then, as now, to obtain service connected benefits, there must first be evidence of an “injury or disease.”  Because it is not clear that the veteran had a “current diagnosis” of any eye disease in 1956, error relating to the presumption of soundness cannot be CUE.  





IMPACT ON DECISIONMAKERS:  No new impact.





RECOMMENDED VBA ACTION(S):  None.
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