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FACTS:  The veteran filed a claim for a soft tissue sarcoma, dermatofibrosarcoma, in May 1990.  It was claimed that this condition was incurred as a result of exposure to Agent Orange in Vietnam.  In May 1991, the claim was granted.  The soft tissue sarcoma was originally diagnosed in June 1987.  The effective date was determined to be the date of claim, 5/24/90.  The veteran appealed the effective date, and the BVA affirmed the decision of the regional office in July 1993.  The veteran appealed to the Court, and, on the Secretary's motion, the Court remanded the appeal for consideration of entitlement to an earlier effective date under the provisions of 38 C.F.R. section 3.114(a) and several VA Office of General Counsel opinions pertaining to retroactive entitlement to VA benefits.  In September 1994, the BVA denied an earlier effective date.          





ANALYSIS:  The Agent Orange Act of 1991, Pub. L. 102-4, established entitlement to service connection for soft tissue sarcomas based on a presumed exposure of Vietnam veterans to dioxin.  This was a statutory grant, and no subsequently allowed claim was to have an effective date prior to the date the law was signed, February 6, 1991.  On February 25, 1991, VA published a proposed regulation in the Federal Register to amend 38 C.F.R. section 3.311(a) to include soft tissue sarcomas as disabilities subject to service connection based on exposure to herbicides containing dioxin.  The amendment was effective September 25, 1985.  VBA Circular 21-91-20 dated November 13, 1991, instructed regional offices on implementation of the amendment and advised that retroactive benefits under section 3.114(a) could be applied only in those instances where the claimant met all eligibility criteria on September 25, 1985, and eligibility has existed continuously since that date.  On appeal, the Court disregarded the appellant's argument that the effective date should be in June 1987, the date he was diagnosed.  The appellant's argument was that the "administrative determination of entitlement" referred to in section 5510(g) should be read to mean "the date as of when the administrative process ultimately determines a veteran became entitled to benefits."  The Court noted that the administrative determination was May 1991, the date of the regional office decision.  The Court stated that the language of section 5110(g) and 38 C.F.R. section 3.114(a)(3) is applicable and was not properly applied by the BVA.  The Court held that the appellant was entitled to receive an award of retroactive benefits with payment beginning May 24, 1989, one year prior to the date of his May 1990 application.  Because May 1989 is the earlier of the two dates, under section 3.114(a)(3), he is entitled to an award from that date.





It is not clear whether the Court focused on all of the language of section 3.114(a), particularly that portion which requires an eligible person to have met the eligibility criteria continuously from the effective date of the liberalizing issue, here September 25, 1985.  Because this decision, without specifically so holding, appears to invalidate a portion of the regulation, General Counsel filed a motion for reconsideration and/or review by the entire Court on November 22, 1995.   


        


RECOMMENDED VBA ACTION(S):  The Judicial Review Staff (212B) will monitor this appeal and issue a revised assessment following either reconsideration by the Court or the denial of reconsideration.
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