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FACTS:  The Court issued its original opinion in this case on June 16, 1995.  In a motion for reconsideration the VA presented several arguments.  In order to address those arguments, the Court withdrew the original opinion and substituted this one.  In this case, the veteran submitted VA Form 23-22 in June 1990.  In the space provided for the "NAME OF SERVICE ORGANIZATION RECOGNIZED BY [VA]," he wrote:  "THE AMERICAN LEGION, Greenville County, Veterans Affairs Office, Greenville County Square, Suite 1500, Greenville, SC."  The Board of Veterans' Appeals (BVA) mailed a copy of its decision to the veteran at his address.  The BVA forwarded a copy of its November 1992 decision to the American Legion's (AL) national headquarters, colocated with the BVA's Washington office, and sent another copy to the American Legion's local office in Columbia, South Carolina, via flat mail.  A representative of the Greenville, South Carolina, office of the American Legion stated that his file did not show that any such copy had ever been received by that office.  The veteran contacted a private attorney in March 1993 and asked him to inquire as to the status of his case.  The attorney subsequently contacted the AL national headquarters and was informed that the BVA had reached a decision on November 17, 1992.  The attorney contacted the regional office by letter, seeking to obtain a copy of the BVA decision.  On June 11, 1993, a copy of the BVA decision was sent directly to the veteran, indicating that he would then forward the decision to his attorney.  The veteran's Notice of Appeal (NOA) was received by CVA on August 30, 1993.       





ANALYSIS:  An NOA must be filed with the Court within 120 days after notice of the BVA decision is mailed to an appellant and to his or her representative at their last-known addresses.  Section 7104(e), Title 38, United States Code states "[A]fter reaching a decision in a case, the Board shall promptly mail a copy of its written decision to the claimant and the claimant's authorized representative (if any) at the last known address of the claimant and at the last known address of such representative (if any)."  In this case, the veteran specified the Greenville, South Carolina, office as the address of his representative both on VA Form 23-22 and on VA Form 21-22-1.  The Court held that VA and the BVA were required to direct all correspondence intended for the representative to the address the veteran provided on the pertinent VA forms.  The Court stated that a claimant can appoint a national veterans' service organization, but the claimant may also specify the address that may serve as the point of communication between VA and the veteran's service representative.  The BVA did not comply with the statutory mailing requirement of 38 U.S.C. 7104(e) because it failed to "mail" a copy of its decision to the veteran's designated representative.  A defect in mailing "can be cured by proof of actual receipt of a copy of the BVA decision by the veteran's representative."  Because the local Greenville, South Carolina, office of the America Legion was the veteran's authorized representative, the receipt by the national office of the AL could not cure the defect.  The Court, therefore, held that the NOA was filed in a timely fashion and that it had jurisdiction over this appeal.





As was pointed out in the assessment of the original decision, this case impacts on regional office procedures involving representation by service organizations.  This decision does not change the previous holding of the Court that copies of the BVA decisions must be mailed to the address for the service representative as provided by the claimant.  As was pointed out in the assessment of the original decision, this holding in this case also impacts on regional office procedures involving representation by service organizations.  An interim instruction letter was issued on July 20, 1995 which directed regional offices to prepare dictated letters for all cases where a specific individual or office has been named as the claimant's representative.  Regional offices should continue to follow those instructions.  Action should be taken to amend M21-1, Part III, Chapter 12 to include those instructions.





M21-1, Part IV, paragraph 9.01 states that claimants are entitled to notice of any decision made by VA.  That paragraph should be amended to indicate that claimants and their designated representatives are entitled to notice and that the notices must be sent to the latest address of record for both.  Failure to provide both parties proper notice will extend the appellate period.  That statement should also be included in paragraph 9.01. 


 


RECOMMENDED VBA ACTION(S):  (1)  Amend M21-1, Part III, Chapter 12 to include the instructions issued in the July 20, 1995 interim letter.  (2)  Amend the first sentence in M21-1, Part IV. paragraph 9.01 to state:  "Under 38 CFR 3.103, claimants and their designated representatives are entitled to notice of any decision made by VA affecting the paying of benefits or the granting of relief."  At the end of that paragraph, add:  "Notice letters must be sent to both the claimant and their designated representative at their last address of record.  Failure to provide notice to both the claimant and his or her designated representative at their last address of record will extend the appeal period until notice has been provided to both parties."  (3)  Provide copies of this Court decision and assessment document to all VA elements. 
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