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FACTS:  The veteran was treated in service in the early 1950's for new urethritis secondary to gonococcus.  He recovered and was returned to duty.  A claim for service connection for this disorder was denied in September 1989.  In January 1991, a claim for service connection for syphilis was filed.  He alleged that he had contracted syphilis in 1954, but it was improperly treated because it was misdiagnosed as urethritis.  The claim was denied in April 1991.  In a September 1992 BVA decision, the Board determined that a well-grounded claim had been submitted.  Citing a medical treatise, the Board affirmed the denial of the claim.





ANALYSIS:  The Court found that the appellant's claim was not well grounded.  First, his contention that the in service diagnosis of urethritis was mistaken is not supported by any medical evidence.  His own assertions, and those of his representative, are insufficient to establish a well-grounded claim, as neither he nor his representative is competent to render an opinion requiring medical knowledge.  Second, the medical evidence submitted is not probative of any link between the current disability and the veteran's service and, thus, does not render the claim well grounded.





En banc consideration was ordered to resolve an apparent conflict between panels of the Court as to the appropriate disposition by the Court (i.e. vacate or affirm as harmless error) when the Board erroneously concludes that a claim was well grounded and disallows the claim on the merits.  In Grottveit v. Brown, 5 Vet. App. 90 (1993), a panel of the Court held that the Board had erroneously decided the issue on the merits, and that in fact the claim was not well grounded.  The Court said that since the claim was not well grounded there was no claim to adjudicate.  The Court vacated the BVA decision and remanded the matter with directions to vacate the underlying RO decision.  The Court's rationale was that in making a nullity of the prior decisions, the appellant would have a future right to a "clean slate."  Prior to Grottveit, other panels of the Court had simply affirmed the BVA's denial of a claim, although found not to have been well grounded, on the basis of harmless error.  In Edenfield, the en banc Court resolved this conflict by holding that the appropriate remedy is to affirm rather than vacate a BVA decision disallowing a claim on the merits where the Court finds the claim to be not well grounded. 





The Court began its analysis by saying that as a matter of law, a claim that is not well grounded is nevertheless a claim, and a claimant who files such a claim is a claimant.  A decision disposing of that claim is one which is subject to a Notice of Disagreement (NOD) and the internal VA appeal process which is triggered by an NOD.  It can be logically concluded that a disallowance of a claim as not well grounded amounts to a disallowance of the claim on the merits, based on insufficiency of evidence.  The en banc Court then noted that they would affirm a disallowance of a claim on the merits, although not well grounded in fact and law, unless to do so would prejudice the appellant.  The Court noted that according to Grottveit, prejudice to a claimant could result from not having a "clean slate" when he attempted to file a new claim based on the same general facts.  However, the Court pointed out that the difference, if any, between the evidence required to well ground a claim and that required for reopening a finally disallowed claim because of new and material evidence appears to be of slight degree.   





In the present case, the quality of evidence required to well ground the claim or to reopen it would appear to be, as a practical matter, essentially the same.  The Court was not able to rule out that in a future case, it may be necessary to draw distinctions however slight they may be.





The Court further noted that non prejudicial error occurs where VA has erroneously found a claim to be well grounded but then fails to comply with the Court's holding in Thurber v. Brown, 5 Vet. App. 119, 126 (1993), which requires that an appellant be notified of any evidence developed or obtained by the BVA subsequent to the issuance of the most recent Statement of the Case or Supplemental Statement of the Case.  In this case, the BVA did not notify the appellant of its intent to rely upon a medical treatise.  Because the claim was not well grounded, however, the Thurber violation was not .prejudicial.  For these reasons, the Board's decision was affirmed.





RECOMMENDED VBA ACTION(S):  Update M21-1, Part III, par. 1.03, and Part VI, par. 2.14 and any other pertinent sections of the manual.  Although these manual provisions do not currently have references to changes made by Edenfield, they should be updated to add a reference to Edenfield.  The reference in Part III, par 1.03 to Grottviett should be either deleted or clarified since the Court will no longer be vacating VA decisions in this instance.  In addition, Part VI par. 2.14e, should be made clear that claims denied as not well grounded should be coded as code 8.  Rescind Fast Letter 5-20 dated February 24, 1995, and issue a new Fast Letter to implement the court decision pending revision of the manual.  The following should be included in the manual/letter:





History and changes mandated by Edenfield; Notice to claimant:  There should be a brief explanation of the history of the Court's treatment of well grounded claims.  It should be made clear that per Edenfield, the Court and the BVA will no longer be vacating VA decisions which were not well grounded, but which VA erroneously decided on the merits.  Accordingly, no notice need be sent by regional offices to claimants when the Court or the BVA determines that a claim was not well grounded and which the regional office denied on the merits.  However, regional offices are to continue to look at whether a claim is well grounded before proceeding on the merits.  If a regional office determines that a claim is not well grounded, notice should be sent to the claimant regarding what type of evidence is needed to make a claim well grounded.  





Well grounded criteria:  When the claimant has failed to submit evidence sufficient to meet the well grounded criteria for service connection, the issue before the rating specialist is limited to whether the claim for service connection is well grounded.  Multiple claimed disabilities may be addressed together in the issue statement and in the decision statement, provided that the reason each claimed condition is not well grounded is the same.  





Evidence required to meet well grounded standard:  It should be made clear that determining whether a claim is well grounded involves determining whether the evidence of record (even if it is equivocal) is sufficient to make a merits determination.  For example, in a claim for service connection, a well grounded claim generally requires evidence of a current disability, evidence of incurrence or aggravation of a disease or injury in service, and evidence of a nexus between the two.  If one of these required pieces of evidence is missing, the claim is not well grounded.  When all required evidence is of record, a merits determination should be made.  If after all indicated development is completed, the decision maker is uncertain whether a claim is well grounded, the claim should be presumed well grounded to insure that VA complies fully with its duty to assist.   





Code 8:  All denials, whether denied because the claim was not well grounded or denied on the merits can be coded under code 8 (denial, nonservice connection).  The reasons and bases section should explain fully why each claim was denied..  





Subsequent claims:  A claim filed subsequent to an earlier claim which was not well grounded is a new claim.  The claimant must present evidence to meet the well grounded claim standard.  A claim filed subsequent to a merits denial is an attempt to reopen and new and material evidence is required. 
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