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BEFORE JUDGES:  Farley, Holdaway, Ivers





FACTS:  The veteran was initially service-connected in 1943 for parenchymatous nephritis with a 0% evaluation in effect since 1948.  The designation of the service-connected condition was changed to pyelonephritis in a July, 1978 rating decision (RD).  VA exam in December 1989 diagnosed nephrolithiasis; RD in April 1990 denied increase in SC condition and held that nephrolithiasis was not related to the SC pyelonephritis.  NOD was filed, and when the case reached BVA, BVA requested their medical advisor for an opinion regarding the veteran's condition as shown by records in file.  The medical advisor stated that the record did not reveal any definite evidence of  nephritis or pyelonephritis, but rather indicated orthostatic albuminuria.  This report was apparently not furnished to the veteran, but BVA instead remanded the claim and ordered the RO to provide a special genitourinary exam.  The exam was done in July 1992, and included a urologic consult exam and a medical opinion from the Chief of the Urology Section at a VA medical center.  Based on those exams, RO denied increase in a July, 1993 rating decision and furnished the claimant with the appropriate SSOC.  In June, 1994, BVA also denied the appellant's claim.  In briefing the case for the Court, VA requested the case be remanded based on Austin v. Brown, 6 Vet.App. 547 (1994) which held that a veteran is entitled to notification and opportunity to respond to any evidence developed by BVA subsequent to the most recent SOC/SSOC.





ANALYSIS:  The Court held that BVA's failure to notify the claimant of the medical opinion was harmless error and no remand was required.  The Court pointed out that the Austin decision contemplates a situation where evidence is obtained after the most recent SOC or SSOC and then this evidence, which the appellant had no opportunity to respond to, is relied on by BVA to deny the appellant's claim.  In this case, BVA did not rely on the medical advisor's opinion as a basis for a decision, but  rather remanded the case for further examination.  The veteran was fully informed of both the exam findings and the subsequent RO decision in the SSOC which was properly issued.  Therefore, BVA's failure to notify the claimant of the medical opinion was held to be harmless error.  The Court went on to decide the case on its merits and affirmed the BVA decision denying increased evaluation.





RECOMMENDED VBA ACTION(S):  None.  No change is required to regulations, procedures, or policies as a result of this decision.
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