DECISION ASSESSMENT DOCUMENT





DOCKET NO.:  94-657                    	ACTIVITY:  OTHER





NAME:  On Motion of William G. Smith, Esquire, to Review a Fee Agreement in


Case Number 91-1496





ISSUE(S):  Fee agreements
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BEFORE JUDGES:  Nebeker, Farley, Mankin





Significant Point(s):  Fee agreements before the Board or the Department and those before the Court are completely separate.





Facts:  Attorney, William G. Smith, filed a motion for review of a fee agreement in the case of Lyon v. Brown, 5 Vet. App. 507 (1993).  That appeal was dismissed by the Court on 10/22/93, for lack of a jurisdictionally valid Notice of Disagreement.  Mr. Smith, who represented Ms. Lyon, received a fixed fee of $2000 and was to receive a contingency fee of 20% for any retroactive recovery.  Mr. Smith cited concern about criminal liability as a basis for requesting review of the fee agreement in order to determine if he is required to make a refund of the fixed fee.  Ms. Lyon notified the Court that she did not object to the fixed fee.  The Court declined to exercise its review prerogative because the possibility of criminal liability is so remote as to be virtually nonexistent.    





Court Analysis:  The Court noted that Mr. Smith was solely concerned with the possibility of criminal prosecution under 38 U.S.C. § 5905.  This section requires that fee agreements be filed in accordance with section 5904, and that a representative may not wrongfully withhold any part of a benefit from a claimant or beneficiary.  Neither of these provisions pertain to fee agreements filed with the Court.  The fee agreements addressed in section 5904 are those for representation in VA proceedings only.  The Court noted that even if they were to find the fee agreement unreasonable, no criminal penalties appear to apply, as there was no criminal provisions contained in Title III of the Veterans' Judical Review Act, Pub. L. No. 100-687, 103 Stat. 4105 (1988).





SIDEBAR ISSUE:  In a separate order issued the same day, six judges of the Court denied a suggestion by Judge Steinberg that en banc consideration of Mr. Smith's motion be undertaken.  Judge Steinberg, in a dissent from the denial, opined that, (1) the fee agreement should be reviewed and found reasonable, (2) the Court should not offer an advisory opinion on a criminal statute not under the Court's jurisdiction, (3) the Court reaches the wrong conclusion about the "possible reach" of section 5905, and (4) the Court incorrectly interprets section 5904(d) in light of In re Fee Agreement of Smith, 4 Vet. App. 487 (1993).  Judge Steinberg's concerns were summarily dismissed.





RECOMMENDED VBA ACTION(S):  None.  This decision has no direct bearing on C&P issues.





ACTION BY DIRECTOR, C&P SERVICE:





Approved?





 X        	          /s/            		9/18/94 


Yes    No	J. Gary Hickman		Date
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