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ISSUE(S):  Restoration of Service Connection; Clear and Unmistakable Error





ACTION BY COURT:  Remand/Affirmance     		DECISION DATE:  3/1/94





BEFORE JUDGES:  Nebeker, Kramer (concurring), and Holdaway





Significant Point(s):  The correction of a rating to reflect accurately the site of an injury is a simple, nonsubstantive, administrative correction and does not result in a new rating or the severance of the old rating.





Facts:  Appellant sustained a through-and-through gunshot wound to the left thigh during combat in Vietnam.  He filed for service connection and was erroneously awarded service connection for a gunshot wound of the right thigh in December 1970.  In February 1991, he claimed clear and unmistakable error (CUE) in failing to grant service connection for residuals of a gunshot wound to the left thigh.  He also claimed CUE in the evaluation of the disability as the wound was through-and-through and was required to be rated as moderately severe and not as moderate.  An OGC Precedent Opinion, Op. G.C. 50-91, dated March 29, 1991, held that 38 U.S.C. § 1159 did not prohibit VA from redesignating an existing service-connected disability rating to reflect accurately the actual site of an injury or disability, provided the redesignation does not result in a severance of service connection for the disability.  The RO denied the claim of CUE and corrected the rating to show the proper designation.  Appellant appealed to the BVA, contending that the 10% rating for the right thigh was protected and he was entitled to a separate award for the left thigh.  He also appealed the issue of CUE.  On 7/24/92, the BVA denied the appeal for an additional award for the left thigh, but did not reach the issue of CUE.





Court Analysis:  Appellant specifically claimed CUE in failing to rate the through-and-through gunshot wound to the leg as 30% disabling.  The Board was obligated to adjudicate this issue, but did not.  Both parties requested remand to the Board for readjudication of this issue; the Court has done so. 





On the issue of protection of service connection, the Court held that correction of the December 1970 rating decision did not violate the provisions of 38 U.S.C. § 1159.  The Court stated that "the only essential feature of the initial rating, and the part of the rating that was protected, was a disability stemming from a gunshot wound to a thigh."  If the rating decision had only said gunshot wound of a thigh without specifying a particular thigh, it would have made no difference to the efficacy of the decision.  The decision of the BVA was, therefore, affirmed.





The concurring opinion agreed that appellant was only entitled to one rating for a gunshot wound to the thigh, but argued that the provisions of 38 U.S.C. §§ 110 and 1159 prohibit a severance of service connection in these circumstances, as there is no exception in the statutes for "administrative error."  The concurring opinion would maintain service connection for the right thigh, establish service connection for the left thigh, but assign only a single 10% rating. 





SERVICE ANALYSIS.  This decision upholds Op. G.C. 50-91 and long held policy of the C & P Service, as stated in the Program Guide, Section N-4 (now rescinded).  Appellant has filed a notice of appeal to the United States Court of Appeals for the Federal Circuit.





RECOMMENDED VBA ACTION(S):  Review M21-1 to insure that the provisions of the Program Guide have been incorporated.  Provide a copy of this assessment document to ROs for informational purposes.





ACTION BY DIRECTOR, C&P SERVICE:





Approved?





 X                   	           /s/           	3/30/94


Yes    No       	J. Gary Hickman	Date








�PAGE�2�











