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Significant Point(s):  The Court held that par. 5.11c(3)(a)-(b) of the M21-1 Manual Part III was adopted "without observance of procedures required by law" and is therefore "unlawful and set aside."





Facts:  The veteran served in Japan from 9/23/45 to 10/12/45.  He died in 1952 as a result of acute monocytic leukemia.  In November 1976, the appellant reopened her claim for Dependency and Indemnity Compensation (DIC) and stated that the veteran had served in a Nagasaki hospital for about three months.  In November 1989, the widow claimed DIC based upon the veteran's participation in a radiation-risk activity.  VA requested information from the Defense Nuclear Agency (DNA) regarding where the veteran might have served in Japan and the recorded levels of his radiation exposure.  BVA concluded that the veteran was not a radiation-exposed veteran and thus could not be presumptively service connected under 38 U.S.C. § 1112.  Furthermore, the BVA concluded, under 38 C.F.R. § 3.311b, that there was no reasonable possibility that the veteran's leukemia resulted from in-service radiation exposure.





Court Analysis:  The Court addressed the appellant's contention that VA failed in its duty to assist by failing to develop her claim that the veteran had been stationed in Nagasaki.  VA has promulgated a regulation defining the term "occupation of Nagasaki, Japan, by United States forces" as official military duties within 10 miles of the city limits of Nagasaki, Japan.  In order to substantiate a claimant's assertion that the veteran was involved in a radiation-risk activity, the VA's adjudication manual requires that VA contact the Department of Defense (DOD) and request verification of the claimant's service.  Under the provisions of M21-1, Part III, par. 5.11c(3)(a)-(b), the only means by which a claimant's assertion of radiation-risk activity may be substantiated for presumptive service-connection purposes is through official DNA documentation.  Other documentation is not acceptable unless verified by DNA documentation.





The Court found M21-1, Part III, par. 5.11c(3)(a)-(b) to be a substantive rule because it "has the force of law and narrowly limits administrative action."  In the context of a claim for presumptive service connection of a radiogenic disease, certification of participation in a radiation-risk activity is the factor which determines service connection.  This provision was not published in the Federal Register and no opportunity for public comment was provided.  Since it was adopted "without observance of procedure required by law," the Court held that it was "unlawful and set aside."





Because the Court found that paragraph 5.11 is not a valid provision, VA cannot rely solely upon the DNA's certification that there was no evidence that the veteran had participated in a radiation-risk activity.  Accordingly, VA is required to pursue other possible sources of evidence in fulfillment of its duty to assist.  Because the evidence does not show if VA had pursued any other sources of evidence in this case, the Court could not determine whether VA's duty to assist had been carried out.  Further, VA did not assess the credibility of the appellant's testimony or address the application of the benefit of the doubt to her case.  For those reasons, the case was remanded.





SERVICE ANALYSIS:  M21-1, Part III, paragraph 5.11 was reviewed in its entirety in light of the Court's decision.  Paragraph 5.11c(4) states that certification from the National Personnel Records Center (NPRC) as to the veteran's presence in Japan as a member of the occupation forces is not adequate verification for the purposes of Public Law 100-321.  Since this paragraph also has the force of law and narrowly limits administrative action, it must also be invalid.





The historical reasons for the procedures outlined in M21-1, Part III, par. 5.11 are unknown at this time.  It may very well be that the DOD directed VA to address all inquiries concerning verification of participation in radiation-risk activities to the DNA because the military had deposited all information with that resource.





DNA may be reviewing all medical and personnel records for each veteran as part of the verification process.  In that case, VA procedures as to verification from the military may be sustainable by publication of the rule along with an explanation in the Federal Register.





However, as pointed out by the Court, 38 C.F.R. § 3.303(a) permits substantiation of claims through acceptable lay or medical evidence, and more generally, all evidence of record.  It is possible that a decision maker could determine that lay evidence such as a buddy statement from someone who had been verified as a participant in a radiation-risk activity by DNA was sufficient to verify the claimant's similar participation.  Clearly, VA's policy as to what constitutes acceptable evidence of such participation must be reviewed and amended, if appropriate.  Then, the policy must be published in the Federal Register for comment.  (NOTE:  M21-1, Part III, par. 5.11c(1)(c) may also be a rule as it appears to narrowly limit administrative action.)





Until VA's rule(s) governing development for verification of radiation-risk participation are formulated, regional offices must follow the Court's decision in the Earle case.  (Note:  The Appellate Litigation Staff does not plan to request reconsideration.)  An interim instruction letter should be issued which indicates that verification of a veteran's participation in a radiation-risk activity should still be requested from the DNA.  However, if DNA's response is negative, then regional offices must develop all indicated sources such as service personnel records, medical records, lay statements and any source identified by the claimant.  Regional offices should be cautioned that NPRC certification statements must contain sufficient information so that a determination can be made as to whether the veteran was within 10 miles of the city limits of either Hiroshima or Nagasaki, Japan.





RECOMMENDED VBA ACTION(S):  (1)  Issue an interim instruction letter which instructs regional offices that M21-1, Part III, paragraphs 5.11c(3)(a)-(b) and (4) are no longer valid, and which informs regional offices that:





Effective immediately, regional offices will continue to request verification of a veteran's participation in a radiation-risk activity from the Defense Nuclear Agency.  Concurrently, regional offices will pursue all other possible sources of evidence that might provide sufficient factual data for a favorable decision concerning the veteran's participation in a radiation-risk activity.  Such sources may include, but are not limited to, service personnel records, medical records, lay statements and any source identified by the claimant.





(2)  In addition, review, and amend if appropriate, VA's policy concerning verification of such participation.  Any changes, modifications or additions to VA's policy must be published in the Federal Register for notice and comment.
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