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Significant point(s):





.	Evidence that was not part of the record at the time of a prior decision may not form the basis for a finding of CUE in that determination.





.	A duty-to-assist deficiency cannot form a basis for a CUE claim since such a breach creates only an incomplete record.





Facts:





The veteran had Army service from November 1958 until February 1962.  Service connection was initially denied for a psychiatric disorder in 1964.  The veteran filed a claim to reopen in 1975 based on private hospital treatment in March 1962.  The veteran did not submit this evidence, however, and the claim was denied.  Subsequent claims to reopen were also denied because there was no new and material evidence.





The veteran filed a new claim to reopen in March 1988 and authorized the private hospital to release his 1962 treatment records.  Service connection was then established for schizophrenia based on evidence of hospitalization following release from active duty.





A 50% evaluation was assigned from March 1988 based on a VA examination in November 1988 which indicated "moderately severe" disability.  The veteran disagreed with the effective date and claimed entitlement to an increased rating based on unemployability.  He submitted a September 1989 counseling report stating he was unable to function vocationally or pursue rehabilitation training.  A December 1989 medical examination report was also submitted which indicated substantial impairment for entry into the labor market.  The rating board confirmed its prior decision, which was later affirmed by the Board of Veterans' Appeals in October 1990 and appealed to the Court.





Court Analysis:





The Court determined that a new examination was required to evaluate the service-connected psychiatric disorder based on Proscelle v. Derwinski, 2 Vet. App. 629, 632 (1992), and 38 CFR § 3.327(a).  In Proscelle, the Court determined that VA had a duty to obtain a new examination because the record was inadequate for evaluating current disability under Littke v. Derwinski, 1 Vet. App. 90, 93 (1990).  As the Court noted, reexaminations are required under § 3.327(a) if there is evidence of material worsening.  Accordingly, the Court determined that VA had failed to conduct a necessary reexamination in this case since the veteran had presented evidence of increased disability.





The Court remanded individual unemployability because the issue had been overlooked on appeal.  In addition, the Court found that VA had not adequately explained why the veteran was assigned his present rating.





The veteran had alleged CUE in the ratings from 1975 until 1988 because the outcome would have been different but for VA failure to obtain the 1962 treatment records.  The Court determined that CUE was properly raised since a specific error had been claimed and reasons were alleged why the result would have been different but for the claimed error.  While the majority found VA had breached its duty to assist by not obtaining the 1962 records, it also found that this error resulted in an incomplete rather than an incorrect record.





In Russell v. Principi, 3 Vet. App. 310, 314 (1992), the Court determined that CUE must be based on the record that existed at the time of the prior decision.  While an incomplete record may result in an incorrect decision, there is no CUE if the factual findings were accurate based on that record.  For this reason, a duty-to-assist violation cannot form a basis for CUE since such a breach creates only an incomplete rather than an inaccurate record.





Concurring/Dissenting Opinions:  (These opinions are not binding and are offered for information only.)





In a concurring opinion, Judge Kramer emphasized that the case law requires review of the record as it existed (e.g., CUE might exist if an adjudicator stated there were two items of evidence even though three had been received).  Judge Kramer noted that principles of constructive receipt apply only to VA records.  Bell v. Derwinski, 2 Vet. App. 611 (1992).  He also felt that disputes might otherwise arise about what might have been put in the record.





Judge Steinberg did not concur that a breach of the duty to assist could not form the basis for a CUE claim.  While he did not necessarily agree that there had been such a breach, he indicated that the claim should have been remanded for readjudication to review the regional office requests for new and material evidence.  He felt that the regional office grant showed that the 1962 records determined the outcome.





Judge Steinberg found nothing in Russell warranting a distinction between incomplete and incorrect records.  While he acknowledged that there was language which could be interpreted that way, he felt that it was limited to revised medical diagnoses based on the facts decided in Russell.  He also thought that "the record" should include evidence VA possessed or about which VA had been notified.  Bell, 661, 612, and Murincsak v. Derwinski, 2 Vet. App. 363, 372-73 (1992).  He did not believe that Damrel v. Brown, U.S. Vet. App. No. 93-171 (2/18/94) disposed of his concerns since it relied on language from Russell.





RECOMMENDED VBA ACTION:





Copies of this assessment document will be provided to regional offices for informational purposes.  The majority opinion, that a duty-to-assist violation cannot form the basis for a finding of clear and unmistakable error, precludes consideration of CUE claims even if the additional evidence would have altered the outcome.  No change in regulatory or procedural guidance is necessary.
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