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Significant points: Although it may not review the rating schedule directly, the Court may review VA application of the schedule to assure that terms used in a particular rating are capable of validation and that adequate reasons or bases are provided.





Facts:





The veteran (10/42-3/44) was discharged due to a herniated lumbar disc (L4-5) which was evaluated 40% service-connected until 1968, when an increased 60% evaluation was assigned with SMC under 38 USC § 314(k) for post-operative residuals involving loss of use of one foot.  A claim for increase was filed in 1990 which requested a separate 40% rating under diagnostic code 8521 for the foot drop, in addition to the 60% rating for intervertebral disc syndrome under code 5293.  A copy of a BVA decision which allowed such a rating in a similar case was provided for review.  The claim was denied and BVA upheld the decision in 1992 on the basis that the neurological deficit was included in the existing rating.





A motion for reconsideration was filed which resulted in BVA Chairman's Memorandum 01-92-23.  In effect, the memorandum acknowledged that there had been disparate treatment by BVA panels in the past.  To resolve this problem, BVA concluded it would no longer assign separate ratings for neurological deficits in affected cases but would consider extra-schedular evaluation under code 5293 under certain circumstances.  The BVA subsequently denied the motion for reconsideration based on application of this new policy, and the case was then appealed to the Court.  The Court was later advised that the Chairman's memorandum was rescinded in February 1993 based on advice from General Counsel that it may have involved substantive rule making under the Administrative Procedures Act.





Court Analysis:





The Court reviewed the historical ratings and applicable criteria at length.  During earlier oral argument, the Judges had questioned (1) what symptoms are part of intervertebral disc syndrome medically, (2) how these symptoms are evaluated under various codes (5003, 5292, 5293, 8521), (3) what constitutes pyramiding, (4) the status of any regulatory initiatives in evaluating foot drop secondary to intervertebral disc syndrome, (5) the Secretary's position on the Chairman's rescinded memorandum, and (6) whether or not a rational basis exists for that view given inconsistent BVA panel decisions historically.





The Court did not decide any of these questions on remand but rather ordered that BVA readjudicate the claim and provide adequate reasoning to support its new decision.  In this connection, the Court observed that it could not determine whether appellant's claim was denied because he was not entitled to an additional separate rating or because he was assigned, by the luck of the draw, to a panel of the majority view (a minority of BVA panels had allowed separate ratings historically).





Further, the Court indicated that it was unclear that a 60% rating under code 5293 compensates for maximal nerve damage under 8521, or that separate ratings are expressly prohibited.  The Court noted that there had been no specific finding that a separate rating would violate the general rule against pyramiding, and that it was unclear whether or not the 60% evaluation under code 5293 actually compensates for (1) [foot] limitation of motion due to nerve impairment, (2) lumbar limitation of motion due to osteoarthritis associated with service-connected disc syndrome, or (3) differing gradations of neurological disability (e.g., mild neuralgia to complete paralysis of the sciatic nerve or its components).





Service Analysis:





BVA was contacted to determine its initial reaction to the decision.  It does not appear that BVA will request a General Counsel Opinion, and a new decision may be issued which provides the required explanation.





RECOMMENDED VBA ACTION: The rating schedule will be amended to ensure uniform application of § 4.71a diagnostic code 5293 criteria.  The Judicial Review Staff will monitor the case, and a new assessment will be issued if a later court decision requires regulatory or procedural changes.  Regional offices should be advised to contact Regulations or Advisory Review if any questions arise about proper interpretation or application of current criteria.








ACTION BY DIRECTOR, C&P SERVICE:





Approved?
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