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SIGNIFICANT POINTS:  (1)  Section 7103(a) of Title 38 vests the Chairman of the Board with discretionary reconsideration authority, while section 7103(c) authorizes "the Board on its own motion" to "correct an obvious error in the record."





(2)  38 C.F.R. §§ 3.104 and 3.105 lie in the body of regulations governing "adjudications" at the Agency of Original Jurisdiction (AOJ) level and thus apply only to AOJ decisions.





BACKGROUND:  In Smith v. Principi, 3 Vet. App. 378 (1992), CVA held that 38 C.F.R. § 3.105(a) subjects otherwise final Board of Veterans Appeals (BVA) decisions to review for clear and unmistakable error (CUE).





As a result of the CVA's decision in Smith, we advised regional offices to stay action on claims involving CUE where the decision had been affirmed by a subsequent BVA action (May 6, 1993 Judicial Review Conference Call).  Additionally, BVA returned all appeals involving the issue of CUE in a prior BVA decision to regional offices for storage until litigation had been completed.  Regional offices were informed of the BVA's action by letter dated July 7, 1993.  Logs of cases involving allegations of CUE against both original decisions and BVA decisions are being maintained by regional offices pending completion of litigation.





FEDERAL CIRCUIT ANALYSIS:  Section 7103(a) of Title 38 vests the Chairman of the BVA with discretionary reconsideration authority, while section 7103(c) authorizes "the Board on its own motion" to "correct an obvious error in the record."  The regulations concerning reconsideration and finality of BVA decisions are contained in Subparts K (Reconsideration) and L (Finality of 38 C.F.R. part 20).  The regulation at the heart of this appeal, 38 C.F.R. § 3.105(a), as well as section 3.104(a), are not found in Part 20 concerning the BVA and finality of its decisions.  The gist of this case is whether the words "previous determinations which are final and binding" and "decisions" in section 3.105(a) include determinations and decisions of the BVA.





Congress has considered the degree to which BVA decisions shall be final.  It has provided expressly in section 7103 that BVA decisions are final unless the Chairman of the BVA exercises his discretion to order reconsideration.  In the administrative structure Congress has created, the BVA is an appellate authority, and the regional offices, which are Agencies of Original Jurisdiction (AOJs), are trial-level adjudicators.  This tends to preclude the inference that the drafters of 38 C.F.R. § 3.105(a) intended CUE review to apply to both BVA and AOJ decisions, since it would permit an inferior decisionmaker to collaterally review the actions of a superior decisionmaker, at least as an initial matter.  The Federal Circuit concluded that the Secretary correctly interpreted the CUE review authority in section 3.105(a) as relating only to review of AOJ adjudicatory decisions and not to those of the BVA.





SERVICE ANALYSIS:  After consideration of the advice of the General Counsel, the Compensation and Pension Service has determined that the stay of all cases alleging CUE in a prior AOJ decision which has been affirmed by the BVA will remain in effect until the time within which Mr. Smith may seek Supreme Court review has passed.  Therefore, regional offices should continue to log claims involving clear and unmistakable error in regional office decisions that were affirmed by BVA decisions





RECOMMENDED VBA ACTION:  Issue an interim instruction letter, to be prepared by the Judicial Review Staff (212B), concerning the continuation of the stay in claims involving clear and unmistakable error.
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