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Significant points:  Hospital reports submitted after death which are found adequate to rate under 38 C.F.R. § 3.327(b)(1) are also considered "in file" for accrued benefits purposes.





Facts:  This appeal was initially remanded by the Court in 1991 to determine when certain items of evidence had been received.  Hayes v. Derwinski, 1 Vet. App. 186 (1991).  The Board of Veterans' Appeals (BVA) later denied accrued benefits on remand partly because some of the evidence was filed after death.  The Court affirmed BVA with regard to what the evidence received prior to death showed, but also determined that VA may consider certain evidence for accrued benefits purposes even though initially submitted after death.  Hayes v. Brown, 4 Vet. App. 353 (1993) (hereafter referred to as Hayes).  In addition to the death certificate and evidence outlined in M21-1, Part VI, Paragraph 5.25a and Part IV, Paragraph 27.08, the Court found that a private hospital report may be considered "in file" under Paragraph 5.25a if deemed to be a "Department of Veterans Affairs examination" under section 3.327(b)(1).





Two hospital reports filed after death confirmed the existence of a suspected cancer in the area of radiation treatment for service-connected Hodgkin's Disease.  The Court remanded the appeal to determine if they were deemed equivalent to VA examinations under section 3.327(b)(1) and should be deemed "in file" at death under Paragraph 5.25a.  If so, the BVA was to determine if the evidence in file at death was sufficient to establish direct or secondary service connection.





The Court did not determine if a letter received from a private physician after death could be considered as verifying or corroborating evidence under Paragraphs 5.25b or 27.08b.  BVA was ordered to clarify application of these provisions if the decision remained adverse.  In addition, VA was encouraged to clarify its policy as to what evidence submitted after death may be considered for accrued purposes.





Court Analysis:  Because of a perceived ambiguity in the law, the Court determined that VA has wide latitude to establish Departmental policy as to what evidence filed after death may be considered for accrued.  While 38 U.S.C. § 5121(a) permits only evidence in file at date of death, subsection





(c) qualifies the provision by permitting evidence in support of an incomplete accrued benefits application.  While the Hayes Court characterized the regulatory and procedural guidelines as confusing, it determined that accrued benefits may be authorized based on a private hospital report received after death if deemed to be a VA examination under section 3.327(b)(1).





The Court determined that the M21-1 provisions in Paragraphs 5.25a (Part VI) and 27.08b (Part IV) have the force of law to the extent they affect what post-death evidence may be considered.





The Court noted that the BVA interpreted 38 C.F.R. § 3.1000(d)(4)(i) as including ministerial duties such as certification of documents and filling in missing details, but observed that, literally, the only post-death evidence permitted by this provision is the death certificate.





Service Analysis:  General Counsel opinions O.G.C. Prec. 6-93 and 12-94 address accrued pension issues raised by Conary v. Derwinski, 3 Vet. App. 109 (1992) (dealing with medical expenses) and did not address issues raised in the Hayes decision.  In O.G.C. Prec. 6-93, the General Counsel noted that Hayes was not controlling in a Conary- type situation  because there is no provision which allows VA to deem medical expense information "in file" when obtained after death.





We have broad latitude to determine by regulation what post-death evidence may be considered in accrued claims.  Since the Court has encouraged VA to review this area and the General Counsel opinions affect only accrued pension claims, we believe that another regulatory policy review is warranted concerning Hayes.





At this time, Hayes provides sufficient legal authority to consider hospital records filed after death "in file" for accrued purposes if they "contain descriptions, including diagnoses and clinical and laboratory findings, adequate for rating purposes, of the condition of the organs and body systems for which claim is made" as provided in section 3.327(b)(1).





Concurrently, we are issuing assessments for Zevalkink v. Brown, U.S. Vet. App. No. 91-1683 (6/2/94), on the need for new and material evidence in accrued claims, and for O.G.C. Precedent 12-94 (5/2/94), on accrued benefits decisions on income-related issues.





RECOMMENDED VBA ACTION:  Regional office rating boards and Hearing Officers should consider whether or not hospital reports submitted after death are adequate for rating purposes in accrued benefits claims.  If so, the records are deemed "in file."  This guidance applies to accrued benefits claims filed before or after March 11, 1993, which are currently pending.





The Procedures Staff should revise M21-1, Part VI, Paragraph 5.25a to clarify that non-VA hospital reports are deemed "in file" at death whenever found adequate for rating purposes under section 3.327(b)(1).





The Regulations Staff should determine the regulatory changes required for accrued claims involving medical evidence to clarify VA policy, as recommended in Hayes.





ACTION BY DIRECTOR, C&P SERVICE:





Approved?





  X          	          /s/            			7/28/94  


Yes    No	J. Gary Hickman		Date


