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Significant Point(s):  





     1) In adjudicating a claim for an increased rating for a service-connected disability or when assigning an initial disability evaluation, the RO is required to consider and discuss the severity of the veteran's disability with reference to at least the next-higher disability rating provided for in VA regulations with respect to that disability.





     2) Where there is no clearly expressed intent to limit an appeal to entitlement to a specific disability rating for a service-connected condition, the RO and BVA are required to consider entitlement to all available ratings for that condition.





     3) There was no reasonable basis for the RO to conclude that the 30% rating was an award of all benefits sought, and there was no basis in law or regulation upon which the RO could have abrogated the pending appeal to the BVA if the veteran had failed to notify the RO of his intent to continue the appeal.





Facts:  Service connection for post-traumatic stress disorder (PTSD) was granted by the BVA in August 1987, and a 10% evaluation was assigned.  In February 1988, the veteran filed a Notice of Disagreement (NOD), stating that he disagreed with the 10% rating.  On a substantive appeal filed in May 1988, the veteran stated that he wanted an evaluation greater than that granted.  A personal hearing was held in June 1988 wherein the veteran's representative talked about the criteria for a 30% evaluation, but stated that he only picked that evaluation in order to get an idea of where they were.  Following the hearing, a 30% evaluation was awarded in September 1988.  The veteran was advised that all benefits claimed had been allowed without BVA consideration, and that no further action would be taken on the appeal, which was considered to be withdrawn, unless he advised them otherwise.  He subsequently advised the regional office of his disagreement in December 1988.  The BVA affirmed the decision of the RO in October 1989, and the veteran appealed to the Court.  The Court remanded for readjudication, and the BVA again denied an increased rating in a decision dated June 10, 1991.





This decision was appealed to the Court, and the Secretary filed a motion to dismiss on the grounds that the Court did not have jurisdiction because the initial NOD was filed prior to November 18, 1988.  The Court stayed all proceedings in this case pending a decision of the Court en banc in Hamilton v. Brown, 4 Vet. App. 528 (1993), which has resolved jurisdictional issues pertinent to this appeal.  Following the Court's opinion in Hamilton, the Court directed the parties to file supplemental memoranda addressing the Court's jurisdiction in this appeal.  





Court Analysis:  The Court noted that, as it held in Hamilton, once a claim is in appellate status by virtue of a previously filed NOD, the claimant may not file an additional NOD which could confer jurisdiction on the Court as to that claim.  In the instant case, the question to be decided was whether the appeal initiated by the February 19, 1988 NOD, appealing the 10% evaluation, was fully satisfied by the award of a 30% evaluation, so that subsequent proceedings may be said to have pertained to a separate claim as to which a new valid NOD could have been filed.  





The Court stated that in adjudicating a claim for an increased rating for a service-connected disability, or a claim for an initial disability rating pursuant to a BVA award of service connection, the RO is required to consider and discuss the severity of the veteran's disability with reference to at least the next higher rating provided for in VA regulations with respect to that disability. 





Thus, on a claim for an original or an increased rating, the claimant will generally be presumed to be seeking the maximum benefit allowed by law and regulation, and it follows that such a claim remains in controversy where less than the maximum available benefit is awarded.  Where an NOD has been filed as to a particular rating, a subsequent decision awarding a higher rating, but less than the maximum available benefit, does not, under the principles set forth in Hamilton, abrogate the pending appeal, and, hence, no new jurisdiction-conferring NOD may be filed as to that subsequent decision.  The Court also pointed out that although appellant now contends that the discussion of the criteria for a 30% rating at his personal hearing indicated that the appeal was limited to the specific issue of entitlement to a 30% evaluation, and that the award of 30% was, therefore, a complete grant of benefits sought on appeal, the discussion of the 30% criteria at the hearing could not reasonably be construed to express a clear intent to so limit the issue on appeal.  The Court stopped short of holding that a claimant may never limit a claim or appeal to the issue of entitlement to a particular disability rating which is less than the maximum disability rating allowed by law.





The Court noted that the RO erroneously stated in its September 1988 decision that the award of the 30% rating "REPRESENTS A TOTAL GRANT OF BENEFITS SOUGHT ON APPEAL".  As there was no reasonable basis for the RO to conclude that the 30% rating was an award of all benefits sought, there was no basis in law or regulation upon which the RO could have abrogated the pending appeal to the BVA if the veteran had failed to notify the RO of his intent to continue the appeal.  The Court cited 38 CFR § 20.204(c) which states that "The agency of original jurisdiction may not withdraw a Notice of Disagreement or a Substantive Appeal after filing of either or both."  The Court also noted that appellant's argument in support of the Court's jurisdiction over his appeal was internally inconsistent.  If the September 1988 RO decision awarding a 30% rating was a grant of all benefits sought, then there would have been nothing with which he could have expressed disagreement.





Service Analysis:  M21-1, Part IV, par. 8.30 authorizes withdrawing of appeals by the agency of original jurisdiction (AOJ) on the basis of allowance of benefits.  This appears to be a "substantive rule" which is not supported by regulations.  Under the cited provisions of § 20.204(c), an appeal may only be withdrawn by the appellant or his representative, and may not be withdrawn by the AOJ.  The provisions of Part IV, par. 8.27b and c also authorize withdrawing of appeals on the basis of an allowance of benefits.





Under the statutory provisions of 38 U.S.C. § 7105(d)(1), there are two means of finalizing an appeal at the AOJ level:  (1) by granting the benefit sought, and (2) through withdrawal of the appeal.  It is clear from the Court's decision that the AOJ may not withdraw an appeal on its own motion, however, an appeal may be resolved by the AOJ by granting the benefit sought.  What is also clear is that "granting the benefit sought" does not resolve an appeal on claims for increased ratings for service-connected disabilities or an appeal of the assignment of an initial disability evaluation when less than total benefits are awarded, unless the appellant specifically limits the appeal to a particular disability evaluation or the maximum schedular evaluation authorized by law or regulation is assigned.  For example, an appeal of the assignment of a 10% evaluation which is subsequently raised to 30% does not end the appeal unless the veteran or his representative withdraws the appeal or 30% is the maximum benefit authorized for the disability under the provisions of 38 C.F.R. Part 4.





Because AB only applies to appeals of denials of claims for increased disability evaluations or appeals of initial disability evaluations which are less than the maximum authorized by law and regulation, an appeal of the denial of service connection, which is subsequently granted, favorably resolves that appeal.  Any evaluation subsequently assigned is a separate issue which would have to be separately appealed.  Likewise, issues such as extraschedular evaluations, individual unemployability, and special monthly compensation, unless inextricably intertwined with the schedular evaluation, are separate and distinct issues.





RECOMMENDED VBA ACTION(S):  Recommend that M21-1, Part IV, par. 8.27, including the title of the paragraph, be revised to eliminate references to VA "withdrawing" an appeal.  Consider using the term "resolved" in place of "withdrawn."  Recommend that par. 8.27b be amended to list those appeals which may be considered to be "resolved" on the basis of a total grant of benefits sought, i.e. claims for clothing allowance, specially adapted housing, aid and attendance in pension claims, etc.  Par. 8.27c should be revised to state that upon any action taken which does not grant the total benefits sought, the award letter to the veteran and/or representative should state: 





 "If you would like to withdraw your appeal at this time, please let us know within 60 days.  If we do not hear from you to the contrary, your appeal will be certified to the BVA for review."  Recommend that par. 8.30 be deleted as there is no regulatory authority for such an action.  Recommend that a copy of this assessment document be furnished regional offices as a means of conveying that the phrase "FULL GRANT OF BENEFITS SOUGHT ON APPEAL" should be discontinued. 
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