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What is this case about?





The Court of Appeals for Veterans Claims (CAVC) vacated the Board of Veterans Appeals (BVA) decision with instructions that the BVA should address the question whether any of the appellant’s (who is the child of a Vietnam War veteran) conditions, including occipital encephalocele (OE), is a form or manifestation of spina bifida.    





How does this affect VBA? 





Significant impact, particularly in light of the General Counsel precedent opinion 5-99 that held that:





[p]ursuant to 38 USC 1802, chapter 18 of title 38, United States Code, applies with respect to all forms of spina bifida other than spina bifida occulta. For purposes of that chapter, the term "spina bifida" refers to a defective closure of the bony encasement of the spinal cord, but does not include other neural tube defects such as encephalocele and anencephaly. �


Although the Court did not invalidate this General Counsel opinion, if there is competent medical evidence that shows a condition is a form or manifestation of spina bifida per the provisions of section 1802, the decision maker should either award benefits or adequately explain why benefits are being denied in light of the medical evidence of record.  This case is a good training tool for rating claims for benefits filed by children of Vietnam Veterans.  





What is a brief summary of the facts?





The veteran had service in Vietnam during the Vietnam War and was the recipient of, among other awards, three Purple Heart Medals.  His daughter was born in 1986 with various birth defects including OE, a hydrocephalus, which was controlled by bilateral shunts, and a Chiari II malformation.  Two neuroradiologists and several other private physicians submitted reports to VA that connected the child’s OE with spinal bifida.  A 1998 opinion from Dr. Mather, VA Chief Public Health and Environmental Hazards Officer stated that the OE effect was the equivalent of spina bifida and was “clearly within the intent of the legislation granting benefits to offspring of Vietnam veterans”.  In 1999, the VA General Counsel issued precedent opinion 5-99 which held that for purposes of section 1802 the term "spina bifida" refers to a defective closure of the bony encasement of the spinal cord, but does not include other neural tube defects such as encephalocele and anencephaly.  The BVA noted that “[p]ursuant to [G.C. Prec.] 5-99, the Board must find that [OE] is not a form of spina bifida” and denied the claim for benefits. 





What were the reasons for the Court’s decision?


The Court noted that under 38 USC § 7104(c), precedent opinions of the VA General Counsel are binding on the BVA.  The Court noted that the GC opinion did not specifically address the meaning of the words “all forms and manifestations” of spina bifida in section 1802.  In addition, the GC opinion’s  “Held” paragraph did not mention “manifestations”.  According to the Court, the BVA erred in reaching the conclusion that OE is not a form of spinal bifida by relying solely on the definition of “spina bifida” from G.C. Prec. 5-99.  The conclusion of G.C. Prec. 5-99 was that conditions such as OE are not, themselves, spina bifida.  However, section 1802 states that the spina bifida conditions covered are all forms and manifestations of spina bifida except spina bifida occulta.  


The BVA erred in its decision because it failed to recognize that, by the nature of the plain language of the statute, the range of spina bifida conditions covered is potentially not limited to spina bifida per se, but could potentially include other forms and manifestations of spina bifida except for spina bifida occulta.  This is particularly important in this case because the BVA conceded that there was conflicting medical evidence which could be read as suggesting that OE was a form or manifestation of spina bifida.  Also, the BVA erred by failing to address in any respect either the significance of the term “manifestations” as used in section 1802 or the omission from the General Counsel opinion of any discussion of this term.  The Court noted that because of the BVA’s reasons and bases error, it was not yet ripe for it to consider the validity of G.C. Precedent 5-99. 
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