DECISION ASSESSMENT DOCUMENT








DOCKET NO.:  98-1491		ACTIVITY:  Rating





NAME:  Williams v. Principi





ISSUE(S):  Effective dates for cases affected by the Nehmer decision





ACTION BY COURT:  Affirm	DECISION DATE:  8-31-2001





FACTS:  The claimant, whose husband had Vietnam service and died of lung cancer, filed a claim for dependency and indemnity (DIC) benefits for the first time in August 1979.  At that time, she contended that the veteran’s lung cancer resulted from his military service.  In October 1980, the Board of Veterans Appeals (BVA) denied her claim.  In June 1985, the claimant submitted another claim for DIC, asserting that her husband’s death was due to Agent Orange exposure.  This claim was denied by VA in June 1985.  Under the authority of the 1984 Dioxin Act, VA promulgated 38 C.F.R. § 3.311a (which has since been replaced) effective September 25, 1985, which provided service connection, based upon Vietnam service and exposure to herbicides, for chloracne.  In the first Nehmer lawsuit, Nehmer v. United States Veterans’ Administration, 712 F. Supp. 1404, (N.D. Cal. 1989) (Nehmer I), the District Court held that section 3.311a(d) was invalid and voided all benefits decisions made under that section.  In a Nehmer stipulation, it was provided that if VA issued new regulations regarding herbicide exposure claims that provided service connection for disease other than chloracne, VA was required to readjudicate previously denied claims if the denials had been voided by the District Court’s 1989 decision.  In addition, it was stipulated that, for awards based on herbicide exposure claims filed after May 3, 1989, the effective date for such awards would be “the date the claim was filed or the date the claimant because disabled or death occurred, whichever is later”.  





On October 20, 1989, the claimant submitted a statement requesting to reopen her claim.  Under authority of the Agent Orange Act of 1991 (see 38 U.S.C. § 1116), VA promulgated regulations, effective June 9, 1994, which provided that Vietnam veterans exposed to herbicides were entitled to presumptive service connection for certain conditions (including respiratory cancers) becoming manifest to a degree of 10% or more during a specified period.  In July 1994, the claimant was awarded DIC effective from October 20, 1989, the date her claim had been filed (this claim had been held in abeyance by VA).  She appealed the effective date arguing that her benefits should have been awarded from August 1979, the date of her original claim for DIC.  





In February 1999, the District Court issued another opinion concerning the Agent Orange regulations (Nehmer II).  In that decision, the District Court noted that Nehmer I had voided all benefits decisions made under 3.311a(d) and that under the Nehmer Stipulation VA was required to reopen and readjudicate previously denied claims that were voided by the Court’s May 1989 order if and when VA issued new Agent Orange regulations service connecting diseases other than chloracne.  In Nehmer II, the Court made clear that a claimant need not have raised an “Agent Orange issue” in order to have his or her claim readjudicated.  The claimant contended that under the standard in Nehmer II, she was entitled to an August 1979 effective date.  





ANALYSIS:  (A dissent by Judges Ivers and Farley is not covered in this assessment.)  The Court rejected the claimant’s argument, and concluded that neither Nehmer I nor Nehmer II was intended to have the legal effect of voiding either the October 1980 or the June 1985 denial of the claimant’s 1979 and 1985 claims, respectively, both of which occurred prior to the promulgation of former section 3.311a.  Further, absent Nehmer I and II, the effective date could be no earlier than the June 9, 1994, effective date of the liberalizing regulations per 38 U.S.C. § 5110(g).  The Court noted that it appeared the dissent concluded that the 1984 Dioxin Act was a liberalizing law for purposes of 38 U.S.C. § 5110(g).  However, the Court pointed out that no law or regulation provided presumptive service connection for the particular condition that caused this veteran’s death until the 1994 regulatory amendments of 38 C.F.R. §§ 3.307(a) and 3.309(e) that became effective on June 9, 1994.  This case makes clear that claims affected by Nehmer are those which were made under 3.311a(d).





IMPACT/RECOMMENDED VBA ACTION(S):  None, as the Court affirmed VA’s decision.  However, this decision would be a good training tool for Nehmer-type cases.  





